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THE LATE MR. BARON HUDDLESTON. 


R. BARON HUDDLESTON, who 
died last year, was at once the best 
liked and the most grossly underrated judge 
upon the English Bench. It fell to his lot 
to try a large number of cases upon the 
merits of which public opinion was acutely 
divided, and a certain section of the English 
press systematically held him up before its 
readers as a partial, pretentious, and incom- 
petent man. This view has no correspond- 
ence with the facts, and was at variance with 
the settled judgment of the legal profession. 
Even a superficial study of the career and 
character of this “old man eloquent” will 
suffice to clear away from his judicial mem- 
ory the undeserved and absurd reproaches 
with which it has been loaded, and the dust 
and heat of which can hardly have failed to 
prejudice his reputation in America. 

John Walter Huddleston was an Irishman 
by birth. His father served his generation 
in the Royal Navy. Huddleston had no 
academic name, and his biographer is not 
therefore called upon to count over a long 
and wearisome bead-roll of prizes and honors 
which too often serve first as objects of 
exclusive worship to their unreasoning de- 
votees, and then as garlands wherewith to 
deck a shattered constitution and an en- 
feebled brain. In due time Mr. Huddle- 
ston took to the law and became a member 
of the Honorable Society of Gray's Inn, 
which still attracts by its accessible scholar- 
ships, its excellent cuisine, and its part in 
the glories of Bacon, Holt, and Romilly, 
a considerable number of students. He 
was called to the bar in 1839, and joined 
the Oxford Circuit. The following story, for 
the truth of which we are unable to vouch, 
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still passes current at the Circuit mess. An 
important case was proceeding, in which one 
of the witnesses was a Frenchman. The of- 
ficial interpreter was nowhere to be found, and 
neither his “ Ludship” nor the examining 
counsel had a sufficient knowledge of the 
Gallic tongue to take his place. Mr. Hud- 
dleston volunteered his services, displayed an 
accurate acquaintance with the French lan- 
guage, was praised by the judge, and as a 
necessary consequence was at once courted 
by the attorneys. 

No such explanation of Mr. Baron Hud- 
dleston’s phenomenal success is required. 
Nature had given him a fine, honest face, 
a singularly charming manner, and a vigor- 
ous and acute mind; the rest he did for 
himself. Too many men come to London, 
without either connection or means, take no 
pains to form a circle of acquaintances, 
join the bar, and then sink into despair, be- 
cause the work which they have never cul- 
tivated is not forthcoming. Huddleston 
made no such mistake. He studied law, in- 
deed, but he was a far more zealous student 
of the art of making himself agreeable in 
society. Erelong Society rewarded her 
votary, and briefs were left at Mr. Huddle- 
ston’s chambers. Sir Charles Russell is re- 
ported to have said to an officious interviewer 
that there are three prerequisites for success 
at the bar,— ready money, good health, and 
the power to array facts in order of time. 
No one can overestimate the importance of 
the last of the three. Cases are constantly 
presented before the tribunals, in a manner 
which does murderous violence to literary 
taste, to logic, and to grammar. “Let me 
have the facts in alphabetical order,” said a 
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learned judge in bitter jest to a counsel who 
was floundering hopelessly in the midst of a 
mass of dates; and every one who has at- 
tended the law courts must have witnessed 
judicial bewilderment quite as painful, if less 
emphatically and _ sarcastically expressed. 
Mr. Huddleston possessed the gift of exposi- 
tion in larger measure than any of his con- 
temporaries with the exception of Sir Alex- 
ander Cockburn ; and he rose rapidly into 
wide and highly lucrative practice. He 
was marvellously successful in defending 
prisoners. Those cases in the law reports 
which commence with “ Huddleston for the 
accused ” usually close with the words “ con- 
viction quashed.” His advocacy vindicated 
the character of Mrs. Firebrace, and helped 
Cockburn to secure the condemnation of 
Palmer. In 1857 he took silk. 

We may pause here conveniently to con- 
sider Mr. Huddleston’s parliamentary ca- 
reer, which was extremely checkered. He 
stood in the Conservative interest unsuccess- 
fully for the following constituencies: Wor- 
cester (1852), Shrewsbury (1857), Kidder- 
minster (1859 and 1861). In 1865 he was 
returned for Canterbury, which rejected him 
at the general election of 1868. Two years 
later he was defeated at Norwich. -In Feb- 
ruary, 1874, he was elected M. P. for the 
last-named constituency by a majority of 47 
over the Liberal candidate Mr. Tillett. In 





the beginning of 1875 Sir John Karslake | 
resigned the Attorney-Generalship in favor | 
of Sir Richard Baggallay, and Mr. Huddle- | 


ston received the offer of the Solicitor-Gen- 
eralship. But he remembered the majority 


of 47; and loyalty to his party, and possibly 


a pious determination like that of King 
Charles II. “not to set out on his travels 
again,” induced him to decline the tempting 
prize. The Conservative Government did 
not forget Mr. Huddleston’s self-denial. He 
was appointed a puisne judge of the Court 
of Common Pleas, and in May, 1875, became 
a Baron of the Court of Exchequer. 

Mr. Baron Huddleston, perhaps uncon- 
sciously, but none the less certainly, intro- 


| 


duced into English law a new theory as 
to the mutual relations of judge and jury. 
According to the old legal tradition which 
Charles Dickens caricatured in the person of 
Mr. Justice Stareleigh, the judge presiding 
at a trial had simply to present to the jury a 
clear but perfectly colorless summary of the 
evidence. “If you believe so and so, you 
will find for the defendant; if not, your ver- 
dict will be for the plaintiff.” Lord Camp- 
bell, Lord Cockburn, and many other judges 
who might easily be named, had modified 
this rule to a certain extent. They seem to 
have believed that in complex cases it may 
be the duty of the judge, not only to assist 
but practically to advise the jury. Mr. Baron 
Huddleston held this belief without limitation. 
In his opinion the legal expert who sits upon 
the bench is not paid £5,000 a year simply 
to do for the jury what they can do for 
themselves, or to apply the musty rules of 
evidence, or to act the chairman at a public 
debate who preserves silence, and calls an 
angry disputant to order. Very different in 
his Lordship’s view were the purposes of 
such appointments. He deemed it to be the 
bounden duty of a judge not only to form an 
opinion, but to express it; and he acted 
throughout upon this theory with a boldness 
and an ability of which contemporary legal 
history can furnish no parallel. 

To sit in Queen’s Bench Court No. 4, and 
hear Baron Huddleston try a libel action with 
a special jury of the City of London was an 
intellectual banquet of the highest quality. 
Let us try to picture the scene. Before his 
lordship entered the court, the temperature 
was raised to 68°; one of the two doors was 
locked, and heavy curtains were drawn round 


_ the judge’s chair so as to banish the very pos- 





sibility of adraught. Counsel took their seats, 
the well of the court was filled with witnesses, 
the passages were crammed with spectators, 
and in half an hour the thermometer stood 
at 75° in the shade. Then the ushers called, 
‘* Silence!” and pulled back the curtains. The 
judge entered, bowed to the bar, and took his 
seat on the bench. The curtains were re- 
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placed, the jury were ‘sworn, and the trial 
began. While the counsel for the plaintiff 
was opening his case, one could not but note 
his lordship’s appearance and demeanor. 
Mr. Baron Huddleston was then an old man 
and an invalid, as the precautions against 
cold which we have just described suf- 
ficiently prove. His features were impres- 
sive and at times almost fascinating. He 
had the comfortable, settled appearance of a 
successful man of the world, in spite of the 
evident twinges of pain which attacked him 
ever and anon. The wig, the robes, and the 
curtains prevented one from forming at this 
stage of the proceedings a more accurate 
diagnosis. But when the first witness 
stepped into the box, his lordship’s attitude 
underwent an entire change. He pushed 
back the curtains, threw his eyeglass with a 
peculiar facial movement, the precise physi- 
ological character of which was a standing 
mystery to the bar, from his nose to his desk, 
and fixed upon the trembling talebearer that 
searching glance which only a més prius 
lawyer can command. 

The charge of partiality, so often brought 
against Baron Huddleston by ill-disposed 


persons, derived its plausibility solely from | 
the fact that he saw into the heart of a case | 


from the very outset, formed his opinion with 


amazing rapidity, did not change it in the | 
| from Campbell v. Spottiswoode, with a pass- 


course of the trial without ‘cause shown,” 


and avowedly did his best to impress his | 
| drawing them up in a long and luminous 
| array which captivated at once the imagina- 


views upon the jury. We are not prepared 
to affirm that his lordship’s conception of the 


relative position of judge and jury was an | 
| reiterating his former statement that the jury 


erroneous one; and we do say without hesi- 
tation that it was found consistent with the 
able and righteous discharge of his public 
duties. While the case was proceeding, the 
“constitutional tribunal” received little of 
Mr. Baron Huddleston’s attention. 


which required consideration at their hands. 
At last the evidence on both sides was 


completed; the speeches of counsel were | 


delivered, and it was the judge’s turn. 





But he | 


took care that they noticed all the points | 
if he had resumed his old calling, he would 


Now commenced the finest exhibition of 
forensic talent which the Law Courts can 
display. The curtains were thrown back 
once more. The judicial chair was wheeled 
half-way round, so that his lordship might 
directly face “‘ the twelve men-in the box” 
whom he intended to persuade. He began 
with a sensible statement of his juridical 
theory. The jury must decide on the facts, 
— that was their province,— but he was en- 
titled and bound to give them the benefit of 
his experience and training. Then he 
played with the fringes of the case. The 
inquiry had been somewhat unduly pro- 
longed. Counsel on both sides ought to 
have remembered what an exceedingly un- 
comfortable thing it was to sit for hours in 
these dingy and ill-ventilated courts, with 
their ridiculously insufficient accommoda- 
tion. As long as he had breath, he would 
protest against the inconvenience to which 
jurymen were put by the incompetence of 
those who were responsible for the construc- 
tion of the Law Courts. Why, in the Palais 
de Fustice in Brussels,— the poorest capital 
in Europe,— every juryman sat in an arm- 
chair! The comfort of those who exercised 
important judicial functions ought to be at- 
tended to. So much for the exordium. His 
lordship then proceeded to deal with the 
merits of the case, laid down the law of libel 


ing tribute to Cockburn, reviewed the facts, 


tion and the judgment of his audience, and 


are absolute judges upon all questions of fact, 


| concluded with a pretty strong indication of 
| where, in his own opinion, the truth may be 


found. The verdict of the jury usually coin- 
cided with Mr. Baron Huddleston’s judg- 
ment. His lordship was a good judge; but 


have been the unchallenged leader of the 
nist prius bar. 
LEx. 
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UNMARRIED LADIES. 


By R. VasHON ROGERS. 


HIS article is intended for the delecta- 
tion, edification, warning, and instruc- 

tion of those of the fair sex who never have 
been joined to any one in holy wedlock, — 


for this, according to Mr. Vice-Chancellor | 
Hall, is the ordinary or primary meaning of | 


the expression, “unmarried” ladies.! So 
widows are not interested herein, any more 


than are femes coverts, and need not read 


these pages. 

‘“‘Spinster” ts the addition in law pro- 
ceedings usually given to all unmarried 
women, and it is a good addition for the 
estate and degree of a woman; but it is 
said a gentlewoman is to be named generosa, 
and not spinster, or it will be ill.? 

Unmarried women often possess to a 
remarkable degree the Christian grace of 
perseverance. 
will cut a lot of holes in a piece of muslin, 


and then spend hours in sewing them up; | 
how they will spend almost whole days buy- | 


ing a yard of ribbon of some particular hue. 
Miss Mary C. Felton, of Syracuse, N. Y., 
had this trait to an extraordinary degree ; 


and Mr. W. Teal, the postmaster of that city, | 


had full experience of her powers of holding 
on. The trouble between them came about 
in this way: A friend —whether male or 
female seems immaterial — sent Miss Mary 
a newspaper through the post. On the wrap- 
per was a single letter or initial (suggestive, 
this, of a lady correspondent); the Argus- 
eyed official espied this, and true to his ideas 
of his duty as a collector of revenues for the 
Republic, demanded postage at letter rates. 
Miss F. considered Mr. T. was in the wrong, 
and tendered the sum payable for a news- 
paper; and as the postmaster would not 
accept this, she brought an action against 
him to recover her paper. The justice of 


1 Dalrymple v. Hall, 16 Ch. Div. 715. 
2 Dyer, 46, 88. 


| still higher!” cried the postmaster. 


See, for instance, how they | 
| low, and $75.64 more to pay, Mr. P. M.” 





the peace, who had the pleasure of trying 


| this action, considered that the mark or let- 


ter was not such a “ writing or memoran- 
dum” as was forbidden by the Act of March 
3, 1825,! and that instructions from the Postal 
Department imposing a penalty for placing 
any “mark or sign” upon the newspaper 
wrapper were illegal, and did not warrant 
the detention of the paper, and so gave the 
fair claimant six cents damages and $2.89 
costs. The postmaster, dissatisfied, went 
further and fared worse; for the Court of 
Common Pleas decided against him, with 
$22.95 additional costs. Then up the case 
went to the Supreme Court of the State; 
here the judges also sat on the poor official, 
and added to his costs $37.05. “ Higher! 
The 
Court of Appeals replied: “ All right be- 


(Full particulars of their other remarks are 
to be found in 1 Comst. 537.) ‘‘ Never say 
die,” moaned Mr. Teal, and retained Mr. 
Seward to argue his case before that august 
tribunal, the Supreme Court of the United 
States; after the argument came the judg- 
ment, which varied not from the utterances 
of the courts below, except in adding far 
more costs to the already not inconsiderable 
bill.2 Here, to the satisfaction of Miss Mary 
C. Felton, the regret of the lawyers on both 
sides, and the utter discomfiture of the Post- 
master, the matter ended. This case has 
been cited before now to show that the 
legal maxim, ‘‘ De Minnie mis(s) non curat 
lex,” is not to be depended upon; and also 
to disprove the culinary ‘notion that the 
higher a wild duck gets, the better it is. 
It is of course impossible to treat of this 
subject without getting into that which most 
young ladies strive for, — matrimony; or at 


1 4 Stat. at Large, 105, 111. 
2 19 Curt. 136; 12 How. 284. 
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least, into its usual antecedent. In Penn- 
sylvania, some ten years ago, the courts con- 
sidered the question of “courtship from which 
a promise of marriage may be inferred.” The 
judge who tried the case considered that 
attentions paid to the lady in a quiet way — 
the world unseeing — were sufficient. He 
told the jury that although it was contended 
that to raise such a presumption the making 
of presents, the writing of love-letters, and 
all such things as pass between young peo- 
ple were essential, ‘“ we have,” said he, 
“long passed that day, so far as courtship 
is concerned. . . . One man may desire to 
court the girl he desires to make his wife in 
a secluded place, or he may desire to keep it 
quiet ; another may be in the habit of keep- 
ing company with a young lady, and appear 
in the-public highway from time to time, 
that all may see him. Hence there is no 
standard; each case must stand on its own 
four legs, as the parties build it up.” The 
court above him, however, gave him to un- 
derstand that they had not “passed the 
day,” that he was a little too previous, and 
left him not a solitary leg to stand on. They 
held that the charge was not only inadequate, 
but misleading and erroneous. The gentle- 
man in the case, Rice by name, had been at 
the young lady’s home on only four occa- 
sions, and then but for a short time; true, 
he had met her out in the evenings, — some- 
times at church, — walked her home, and 
left her at the gate (we are not told that he 
ever helped her to hold up the gate, as gen- 
uine nineteenth-century lovers generally do). 
The court remarked that that was not the 
kind of intercourse that usually takes place 
between persons engaged to be married. Cir- 
cumstantial evidence of an engagement of 
marriage is to be found in the proof of such 
facts as usually accompany that relation, — 
such as letters, presents, social attentions of 
various kinds, visiting together in company, 
preparations for housekeeping, and the like. 
These and similar circumstances, especially 
when the attentions are exclusive and con- 
tinued for a long time, may well justify a 





jury in finding a promise of marriage. The 
court would not assent to the proposition 
that attentions paid in a secluded place are 
quite as satisfactory evidence of engage- 
ments.! 

The Illinois courts have decided that an 
article in a newspaper may be a formal pro- 
posal of marriage, such as will bind the urt- 
fortunate giver of the same to a young lady, 
if he adds thereto the marginal note, “‘ Read 
this.” The learned judges said: “ The arti- 
cle, ‘ Love, the Conqueror,’ may be regarded 
as the defendant’s own letter; it doubtless 
contained sentiments which he sanctioned, 
couched in language more choice than he 
could compose. It was his appeal for mar- 
riage, —it foretold in clear and emphatic lan- 
guage his object and intent in his courtship 
with her. She doubtless placed this con- 
struction upon it, as she might well do, and 
laid it aside, as a rare treasure, with his 
other letters.” This certainly does not say 
much for his other letters, of which thirty- 
one were put in evidence. The lady was 
‘the conqueror,” — the article and the let- 
ters brought her six thousand dollars, and 
the court did not think the amount too 
much for the poor man of letters to pay 
for his change of feelings.2. This unfortu- 
nate probably understood why the artists 
in Abyssinia, when depicting Saint George, 
their patron saint, represent him not as do- 
ing battle with a dragon, but as spearing 
the graceful, undulating form of a long- 
tongued woman.’ Serjeant Buzfuz, when 
he held in his hand the world-renowned 
letter containing the words, “ Chops and 
tomato sauce,” was on solid ground, com- 
pared with those who tried to build a pro- 
posal of marriage upon “ Read this.” 

If a young lady under twenty-one gets 
into a breach of promise case, or any other 
suit, she cannot be compelled to produce 
letters, billets-doux, or other papers in her 
possession, —she may keep them to herself to 


1 Rice v. Commonwealth, too Pa. St. 28. 
2 Richmond v. Roberts, 98 Ill. 472. 
3 The Century, July, 1892, p. 450. 
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line a box or curl her maiden locks ;! while 


keen eye of the cold world whatever corre- 
spondence he may chance to have. How- 
éver, not infrequently the fair lady produces 
only too readily the epistles of her quondam 
admirer. 

Fortunately, the publication of letters will 
often be restrained by the courts at the sug- 
gestion of the writer, when they are not con- 
nected with actual litigation; otherwise, in 
these days of the making of many books 
and of thirst after realism, we would be 
having the society belles publishing the cor- 
respondence received by them from their 
lovelorn swains, under the title of “The 
Complete Love-Letter Writer.” (How such 
a volume would sell, if the genuine names of 
the writers were given !) 

“The general property, and general rights 
incident to property, remain in the writer.” 
In England, at one time, it was thought that 
this rule only applied when the letters “ are 
stamped with the character of literary compo- 
sitions ;” and under that category love-letters 
are not very likely to fall.2 The receiver of 
a letter, although she may not publish it, 
may destroy it.® 

Ladies who have never experienced the 
delights of matrimony sometimes complain 
that those who have had spouses but have 
failed to keep them in this mundane sphere, 
have unfair advantages in the race for nup- 
tial prizes. In 1733 a number of maids in 
Charleston presented the following petition 
to the Governor of South Carolina: — 


To His Excellency GOVERNOR JOHNSON. 

The humble petition of all the maids whose 
names are underwritten. 

Whereas, we the humble petitioners are in a 
very melancholy disposition of mind, considering 
how all the bachelors are blindly captivated by 


| that your Excellency will for the future order that 
she can make her antagonist exhibit to the | 





no widow shall presume to marry any young man 
till the maids are provided for; or else to pay 
each of them a fine for satisfaction, for invading 
our liberties; and likewise a fine to be laid on 
all such bachelors as shall be married to widows. 
The great disadvantage it is to us maids is, that 
the widows, by their forward carriages, do snap 
up the young men, and have the vanity to think 
their merits beyond ours; which is a great impo- 
sition upon us, who ought to have the preference. 

“ This is humbly recommended to your Excel- 
lency’s consideration, and hope you will prevent 
any further insults. 

“ And we poor maids, as in duty bound, will 
ever pray. 

“Pp. S. I, being the oldest maid, and there- 
fore most concerned, do think it proper to be the 
messenger to your Excellency in behalf of* my 
fellow-subscribers.” 


We cannot say if the, legislature passed any 
act for the relief of these poor, neglected 
wall-flowers. In England, for the purpose of 
assisting “to carry on the war with vigor,” 
about 1695 Parliament placed a tax upon all 
bachelors and widowers over twenty-five years 
of age, who did not marry anybody, of one 
shilling a year ; if the man was a marquis, 
he had to pay ten pounds ; if a duke, twelve 
pounds ten. 

It is a common impression among men 
that unmarried ladies are sometimes exceed- 
ingly loath to give their correct ages ; some- 
times, we are informed, they will equivocate, 
prevaricate, or even lie on this point. Frau- 
lein Catherine Mahl went still farther, and 
committed forgery to deceive the very desir- 
able partner to whom she was engaged. The 


| circumstances were in this wise: She had 
| imprudently declared to her lover that she 


widows, and our more youthful charms thereby | 


neglected : the consequence of this our request is, 


1 Curtis v. Mundy (1892), 2 Q. B. 178. 

2 Rice v. Williams, 32 Fed. Rep. 437; Percival wv. 
Phipps, 2 Ves. & B. 19; Pope v. Curl, 2 Atk. 342. 

8 Kerr on Injunctions, 499. 


was six years younger than she was. “ As 
soon as the moment arrived for producing 
the certificate of birth, she was aware that 
her little deception would be discovered, and 
she feared the match would be broken off. 
She therefore took the liberty of altering 
the official document, so as to make it corre- 
spond with the statement she had already 
made. The ceremony took place, and the 
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husband was duly united to a lady whom he 
believed to be quite a jeune ingénue. Un- 
fortunately the certificate, in passing through 
some office, happened to be minutely exam- 
ined by one of the clerks. The bride was 
charged with falsifying a public document, 
and condemned to spend, if not her honey- 
moon, at least three of the first months of 
her married life, in prison. She had the 
courage to appeal from the sentence, and 
cause the case to be argued out before the 
court at Metz, which reversed the appeal of 
the inferior tribunal, and acquitted the lady 
on the ground that she did not intend to 
commit an illegal act, but had been actuated 
only by “female vanity.” } 

Taylor, in his well-known work on “ Evi- 
dence,” asserts that proneness to exaggerate 
is a feminine weakness ;? he should have 
pointed out that it is not so when their own 
ages are in question. In Siam unmarried 
women are not ailowed to give evidence at 
all.2 Young ladies will find a well-established 
example of this feminine weakness exhibited 
by a very much married woman in the first 
part of verse 29, John iv. 

From the records of the courts we learn 
that ladies sometimes exaggerate the value 
of their beauty. Mr. Forepaugh —a gentle- 
man well known in the circus circles — 
advertised for the most beautiful woman in 
the world to ride as Lalla Rookh on an ele- 
phant in his street parade. Miss Keyser 
responded to his advertisement. It was 
arranged that she should do the elephantine 
riding for $100 a week, and her board and 
travelling expenses ; but the profanum vulgus 
was to be told that a bonus of five figures 
was given her for thus exhibiting herself, 
and she was to be placarded as the Ten 
Thousand Dollar Beauty. The ten thousand 
dollar arrangement was but a myth, but its 
mythical nature was to be kept secret. The 
fair rider was thrown from the elephant, and 
was injured. Thereupon she sued Fore- 


1 Trish Law Times, quoted in 21 Alb. L. Jour. 460. 
2 Vol. i. sec. 54. 
8 Bowring’s Siam, p. 177. 








paugh for damages, alleging that he had 
wrongfully furnished her with a beast which 
he knew to be vicious. The defendant con- 
tended that the young lady had been twice 
before thrown by the same elephant, and 
that she was guilty of contributory negligence 
in getting on an animal that had proved 
fractious, and that this result was one of the 
risks incident to the employment. Miss 
Keyser denied this, and averred that the 
previous pitchings-off were from another 
pachyderm. The jury were told that al- 
though it was the duty of the circus man to 
furnish a proper elephant, yet if the one in 
question had before dislodged the Beauty, 
she had no remedy for her injuries ; also if 
this one had not been the sinner on the pre- 


| vious occasions, it was not negligence in the 
| defendant to furnish an untried elephant, 
_ unless he knew it to be vicious. 


The jury 
gave the Beauty $500 as a salve, and this 
verdict was affirmed by the Pennsylvania 
Common Pleas. 

Old Dame Law is often a prude, and is 
most decidedly a busybody ; it is hard to say 
where she may not interfere. Not long 
since the courts intervened to prevent some 
young ladies combing their hair! Ages ago, 
Philip II. of Spain forbade ladies wearing 
veils, and as bathing was a_heathenish 
custom, washing in public or private baths 
was by that most. Christian monarch prohi- 
bited; but it was left for the judges of the 
Empire State to object to hair-dressing. 
The “Seven Sutherland Sisters ” had locks 
of their own which outvied those of the 
much lamented Absalom. They were in the 
habit of combing these tresses of theirs in 
the window of a shop in New York; it was 
alleged that they did so as an advertisement 
of a certain hair restorative. Crowds 
amounting almost to mobs, gathered in the 
street to witness this interesting toilet per- 
formance. After atime Mr. Elias (not the 
original one of fiery chariot renown, but a 
neighboring shopkeeper) complained to the 


1 March 24, 1883; 40 Leg. Int. 130; 27 Alb. L. Journ. 
261. 





court that these gaping crowds of Peeping 
Toms obstructed the access to his store. 
Thereupon the court, while considering 
that tradesmen had a right to make their 
windows as attractive as possible, even 
though thereby they drew crowds and 
created a bustle, yet held that such use of 
their windows must be decent and reason- 
able, and that highly sensational exhibitions 
must be tabooed; so they very ungallantly 
ordered the young ladies to finish their 
dressing in some less exposed position.! It 
is difficult to comprehend how this decision 
was given by a New York court, as none of 
the judges in that State are over sixty. 
Perhaps the counsel for the defence neg- 
lected to request the court to take “a 
view ;” if he had, we think he would have 


secured a verdict for his fair clients as easily | 


as did the Athenian Hyperides when he rent 
the robe of the lovely Phryne and exposed 
her beautiful bosom to her judges. 

Talking about dress, which we are told 
“has a moral effect upon the conduct of 
mankind,” — for, as dear old Goldsmith saith, 
“an emperor in his nightcap would not 
meet with half the respect of an emperor 


with a crown,” — an English judge, not long | 


ago, had to consider the proper way of put- 
ting on a sash, when it was used in helping 
to eke out the scantiness of the other gar- 
ments. Miss Fay Templeton, of the Gaiety 


Theatre, London, obtained an interim in- | 
junction restraining the manager and lessee | 


of the theatre from preventing her playing 
Fernand in “Monte Christo,” and keeping 
him from employing any one else to take that 
part. There was a contract that she should 
act as Fernand; but the manager attempted 


to justify his refusal on the ground that Miss | 
| judge was informed by a bailiff that she 


| refused to 


Fay wore her dress improperly. The lady 
denied the charge, and said she wore the 


dress with which the manager had supplied | 


her, that when the Lord Chamberlain (the 
highty and mighty official who gets $10,000 
a year for looking after these and divers 


other matters) objected to the costume as | 


1 Elias v. Sutherland, 18 Abb. (N. Y.) N. Cas. 126. 
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being rather loud, she had asked for another, 
but had not got it. Sashes, however, were 
provided, and she insisted that she had 
always worn one. The management replied 
that she did not wear the sash properly ; the 
fair plaintiff rejoined she did, and this was 
the important question for the learned judge 
to decide! The judge could easily have 
settled the point by requesting Miss Temple- 
ton to put on the dress and the scarf, so that 
the court could see how she looked. This 
was done in the Brighton (Eng.) County 
Court a decade or so ago, when a dress- 
maker sued a lady for work done. Mrs. 
Taylor had refused to pay, alleging that the 
dressmaker had spoiled her garment. The 
reporters record the following passage-at- 
arms during the trial: — 


“INDIGNANT PiaintirF. I did make the dress 
properly, but the lady has no natural figure what- 
ever. She said she was suffering with her liver, 
and could not be squeezed; and how could I 
make her look like a Venus when it was all 
wadding ? 

“TRaTE DEFENDANT. I did not want you to 
make it tight ; I like my dresses loose. 

“PraintiFr. You should say how very deformed 
your arms are. 

“ DEFENDANY (excitedly). 1 am not deformed, 
I am a better figure than you. I have no defor- 
mity. My husband is in court; ask him. 

“PrLaintirr. Will you allow me to try the 
dress on in court? 

“DEFENDANT. Yes: before all these gentlemen. 

“His Honor. You must put the dress on, 
and I must see it.” 


The parties retired to the solicitor’s robing- 
room (solicitors exreunt omnes, we hope). 
After the plaintiff had put on the dress, the 


come into court. His Honor 
therefore went into the robing-room, and on 
his return said the work was very indiffer- 
ently done, and gave a verdict for the 
defendant. 

These cases bring up sad thoughts of the 


1 35 Alb. L. Journ. 262. 








amounts poor paterfamilias has to pay the 
dressmaker. Well says the poet, — 


‘“‘ We sacrifice to Dress, till household joys 
And comforts cease. Dress drains our cellars dry, 
And keeps our larder lean, puts out our fire, 
And introduces Hunger, Frost, and Woe.” 


It seems to be clear that if a girl is attend- 
ing school — even though she be of the full 
age of twenty-one years — and misbehaves, 
the schoolmaster has a right to chastise her 
moderately. The reasonableness or unrea- 
sonableness is a question for the jury to 
decide, if the young lady objects and goes 
a-courting. It has been settled that the 
punishment of a girl with a rod which leaves 
marks or welts on the person for two months 
afterwards (or even for a much less time) 
is immoderate and excessive. Mr. Mizner, 
out in Iowa, after he had chastised his inter- 
esting pupil, had the pleasure of having the 
court decide that he had no right to whip 
her for failure in her lessons or for irregu- 
larity in attendance, but only for a definite 
offence which the pupil has committed, so 
as to maintain order and discipline, and that 
the scholar must understand and know, or 
at least have the means of knowing, for what 
she is punished.' Per contra, it is equally 
dangerous for a pedagogue to go to the 


1 State v. Mizner, 45 Iowa, 248; Id. 
Stewart v. Fassett, 27 Me. 266, 287. 


50 Iowa, 145; 
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other extreme, and kiss a scholar well up in 
her teens: this might be held to be an 
assault.! 

It is not well for a parent to send a girl 
of eight to school with her hair done up 
in curl-papers, notwithstanding the Lau- 
reate’s dictum about books and locks. A 
ratepayer of Hammersmith, London, did 
this, and his child was sent home to him; 
the parent, indignant, refused to allow her 
to attend school again, whereupon he was 
summoned before the magistrate for neglect- 
ing to send his child to school, and was fined 
five shillings, with the option of going to jail 
for three days. The magistrate did not 
decide the general question as to whether 
children can go to school dressed as the 
whim of the progenitors may dictate, or 
whether the teachers are to be the judges of 
their adornment, but merely held that if curl- 
papers were objected to at one temple of learn- 
ing, and the parent considered them a sine 
gua non, then he must find a school where 
they were admitted and permitted. 

That celebrated legal luminary, Sir Thomas 


More, used to correct his daughters with a 
peacock-feather fan ; but the historian does 
not say whether it was the handle or the 
other part that was brought into sharp and 
sudden contact with the young ladies. 


1 Cracker vr. C. & N. W. Ry., 36 Wis. 657. 
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HIS FIRST OFFENCE. 
By Francis DANa. 


[PEOPLE ex rel. HOGAN v. FRENCH e¢ a/., POLICE COMMISSIONERS (Reversing of N. Y. Supp. 
460), Court of Appeals of New York, March 11, 1890. Reported in N. E. Reporter, Vol. XX XIII. No. 14. 


Appeal from Supreme Court general term, first department. ‘‘ The Police Commissioners of New York 
City dismissed the relator from the police force for ‘conduct unbecoming an officer.’ ‘That order 
was affirmed by the Superior Court general term on certiorari, and relator appealed.” 


evidence showed that the appellant had been an officer for fifteen years, and by his excellent 
record it appeared that during all that time he had touched nothing intoxicating till one day, hav- 
ing been engaged for five days in quelling a strike and having arisen too early for comfort and been 
without food during the day in question, he had indulged in peppermint and brandy, which 


produced the effect objected to by the Commissioners. ] 


TOUT HOGAN, pillar of the Force, 
For fifteen years had no recourse 
To vinous draughts that breed remorse 
And drown the soul within. 
He never came ’neath alehouse roof 
But saw the stamp of cloven hoof 
On bottle, keg, and cask, and proof 
Against their charms, he stood aloof 
From alcoholic sin. 
He drank not beer, he supped not ale, 
Nor blushing port, nor brandy pale, 
Nor dry champagne, nor moist cocktail, 
Nor foot-entangling gin. 


The car-men struck. For many a day 

Directors sat in blank dismay, — 

The Knights of Labor barred the way, 
And as the cars came by 

Expressed their knightly sentiments 

With paving-stones and bits of fence 

Projected with.a vehemence 

That showed their chivalry intense, 
And made the splinters fly. 


A horse-car strike had blocked the street 
Right upon gallant Hogan’s beat. 
From morn till eve on weary feet 
He stood and bade the foe retreat, 
And had no time to stop and eat 
Or sip his bow! of tea. 
He drove the drivers on before, 
Conducted the conductors o’er 


Unto the Black Maria’s door ; 
Then turned him to the fray once more - 
With dauntless energy. 


The morn was cold, the noon was hot ; 


| Hogan was both, and mourned his lot. 
| At early dawn he’d left his cot 


And had not had his breakfast. 
He felt that if he froze and sweat, 


| And neither slept nor drank nor ate, 


He must become a wreck fast. 


Ah me! the spotless soul, they say, 


That ne’er hath strayed from out the way 
As hen to falcon falls a prey 
To powers of ill pursuing. 


| His faithful abstinence, alas! 


Had brought his head to such a pass, 
For lack of practice, that one glass 
Sufficed for his undoing. 


A demi-tasse of peppermint, 
With just the least intensive hint 


| Of mind-perverting Cognac in ’t,— 


A nip of eau-de-vie : 


| Of eau-de-ve? Ah! Eau-de-mort / 
| Oh! what did Hogan take it for ? 


An altered wight was he! 


| Meanwhile the tumult waxeth large. 


The puissant Force is at the charge, 
And loudly peals the slogan, — 





When, lo! a shocked policeman sees 

A man who holds by posts and trees, 

Approach by devious degrees 

With nose aflame and shaky knees — 
Good heavens! it is Hogan. 


Alas for Hogan! His arrest 

Is not deferred. With chin on breast, 

And dinted helm, and drooping crest, 
They help him to the wagon. 

The stern tribunal won’t relent, — 

Poor Hogan from the force was sent. 

’Twas all in vain to represent 

The years that he’ d been abstinent ; 

In vain he promised to repent, 

And pleaded lack of wrong intent, 

And took his oath he ’d “ never meant 
To go and get a jag on.” 


There be on earth some blessed few 
(And mortals call them lawyers) who 
Ever the paths of right pursue 
And look about for good to do, 
Like angels (unaware) 
Of kindly heart, and soul erect, 
They save the widow and protect 
The orphan, and the debts collect 
Of hapless merchants who expect 
To see their money ne’er, 
And rescue them whose barks are wrecked 
By social tempests, and effect 
A blessing everywhere. 
One of these men of lofty mind 
Seeking as usual to find 
Some means to benefit mankind 
The hapless Hogan saw, 
And came and raised his fainting form, 
And held betwixt him and the storm 
Of unjust punishment the warm 
Umbrella of the Law. 


Where sacred Justice sits on high 

To judge the rights of men who cry 
For succor in distress, 

The lawyer came, and for her grace 

Besought the court in Hogan’s case 
For judgment and redress. 
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| (Fincn, J., delivered the opinion of the court,) 


That the appellant, as appears 


| In evidence, for fifteen years 
| Had no intoxicants nor beers, 


But lived on milk and tea, 


| Hath a most creditable savour, 


And militates in Hegan’s favour 
To a pronounced degree. 


Held: Where, in vulgar phrase, a “ cop” 


| For fifteen years has had no drop 
| Of alcohol or juice of hop, 


Nor aught so strong as ginger pop, 
And thirst is thus produced — 
And he desire sazd thirst to slake, 

’T is not unlawful if he take 


| A little for the stomach’s sake — 


Nor shall he be adjudged a rake 
If he become — by sheer mistake — 
In common parlance ‘“ slutced.” 


| (AnpDREws, EARL, PECKHAM, and O'BRIEN, 


J.J., concur; GRay, J., dis.) 


Gray, J., dissenting says, — says he, 
‘“‘T’m sorry — but I can’t agree 
On principle, it seems to me, 

With what has just been stated ; 


| For when a man for years fifteen 
| Hath stubbornly eschewed potheen 


Or aught whereby he might have been 
Fuddled, intoxicated, 

Or otherwise confused, I think 

He should not first attempt to drink 
In public place, — but clam 

Atque secrete teach his brain 

By slow degrees to bear the strain, 


_ And his abdomen to contain 


The unaccustomed dram. 


“ He should drink mo//tter at first, 

Et molli situ,— with light thirst 
Measure each dose, and trim it, 

Till by experience he knows 

How far how much refreshment goes, 
And where to ‘ gag his limit.’ ” 


(RuGER, J., concurs; Fudgment reversed.) 
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LYNCH LAW. 


By ALEXANDER Brown. 


HE “Green Bag” of December, 1892, 

gives an account of “ The Lynch-law 

Tree” from the “ Philadelphia Times,” which 

is quite correct so far as it goes ; but the fol- 

lowing particulars, I believe, will make several 
points clearer. 

During the Revolution many Tories lived 
in the Blue Ridge section of southwestern 
Virginia. In 1780 they formed a conspiracy, 
organized companies, “and did actually 
attempt to levy war against the Common- 
wealth ;” but Col. William Preston, the county 
lieutenant of the #hex county of Montgomery 
on the west side of the Blue Ridge, and Col. 
James (not Capt. Thomas, as the “ Phila- 
delphia Times” has it) Callaway, the county 
lieutenant of the sen county of Bedford on 
the eastern side, aided by Col. Charles Lynch 
and Capt. Robert Adams, Jr. (army officers), 
and other faithful citizens, “did by timely 
and effectual measures suppress said con- 
spiracy.” Whenever a conspirator, or Tory. 
was captured he was tried before a sort of 
drumhead court-martial, and Colonel Lynch, 
acting as judge, condemned them to receive 
various punishments, — generally so many 
lashes. After the war many suits were 
instituted by citizens of this region for this 
infliction (without due form of law) of 
“Lynch’s Law,” as it was called; and the 
General Assembly of the State, in October, 
1782, found it necessary to pass the following 
Act for the protection of the old Whigs, or 
Patriots : — 


“J. Whereas divers evil disposed persons in the 
year 1780 formed a conspiracy and did actually 


faithful citizens, aided by detachments of volun- 





teers from different parts of the State, did by timely 
and effectual measures suppress such conspiracy ; 
and whereas the measures taken for that purpose 
may not be strictly warranted by law, although 
Justified from the imminence of the danger : 

II. Be it therefore enacted, that the said 
William Preston, Robert Adams, Jr., James 
Callaway and Charles Lynch, and all other persons 
whatsoever concerned in suppressing the said con- 
spiracy, or in advising, issuing, or executing any 
orders or measures taken for that purpose, stand 
indemnified and exonerated of and from all pains, 
penalties, prosecutions, actions, suits, and damages 
on account thereof, etc.” 


Lynch law has been traced back into the 
misty past; but so far as our statutes are 
concerned, we have here the origin in 1780, 
and the definition by Act of 1782, -— “ not 
strictly warranted by law, but justifiable from 
the imminence of the danger.” 

The refrain of the old patriot song, as | 
have it, is, — 


** Hurrah for Captain Bob, 
Colonels Lynch and Callaway ! 
Who never let a Tory off 
Until he cried out, ‘ Liberty !’” 

The counties in the colony of Virginia 
were governed as the shires in England, and 
the same system obtained for some time after 
the separation from the mother country. 
And the authority of the county lieutenants, 


' Colonels Preston and Callaway, was similar 
| to that of the Lord-Lieutenant of an English 


| shire. 


attempt to levy war against the Commonwealth ; | of the government, the head of the magis- 


and it is represented to the present General | ! ‘ , : " 
Assembly, that William Preston, Robert Adams, | !9 their counties, and were responsible in 


Jr., James Callaway, and Charles Lynch, and other | . 
| for the preservation of public tranquillity, etc. 


They were the local representatives 
tracy, and Chief-Commanders of the militia 


cases of emergency (invasion, rebellion, etc.) 
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THE LAW AND PRACTICE OF TORTURE. 


HEN Dr. Johnson set out, in 1763, to 

convoy Boswell to Harwich, whence 
the Scotsman was to sail to Holland, they 
lay one night at Colchester, and there had 
much excellent converse with a Dutchman. 
“He spake English tolerably well,” says 
Boswell, “ and, thinking to recommend him- 
self to us by expatiating on the superiority 
of the criminal jurisprudence of this country 
over that of Holland, he inveighed ‘against 
the barbarity of putting an accused person 
to the torture in order to furce a confession.” 
But Johnson was ready for this as for the 
Inquisition (which he had been defending, 
to the astonishment of his fellow-travellers 
by coach). ‘“ Why, sir, you do not, I find, 
understand the law of your own country. 
To torture, in Holland, is considered as a 
favor to an accused person; for no man is 
put to the torture there unless there is as 
much evidence against him as would amount 
to conviction in England. An accused per- 


son among you therefore has one chance 
more to escape punishment than those who 


are tried among us.” No doubt Johnson, 
as usual, routed his enemy. It were vain to 
guess what Johnson had not read ; but one 
wonders whether he was one of the few 
English readers of the treatise of Sebastian 
Guazzini, the great authority upon Torture 
and its Laws. His treatise, ‘ Tractatus ad 
Defensam Inquisitorum, Carceratorum, Reo- 
rum et Condemnatorum super Quocunque 
Crimine” (or, in other words, a handbook to 
the practice of criminal law), was written in 


1612, and rapidly became an authority over | 


Europe. Guazzini was a very celebrated 
lawyer in his day, and for more than a cen- 
tury most continental judges might have 
said of him, — 

‘“‘ My voice shall sound as you do prompt mine ear ; 


And I will stoop and humble my intents 
To your well-practised wise directions.” 


The authors of the day plied Guazzini 


with classic compliment, as was their pretty | 





| tured on this plea. . . . It 
| where presumptions of /aw are concerned, 


way, and told the world that the bees of 
Hybla had shed honey on his lips, and that 
Minerva had whispered in his ear. Alas for 
this noble judge! He seems likely to go 
down to posterity, chiefly famous for the 
admirable condensation of the law of torture, 
which is buried in the “ Tractatus,” and which 
a learned American has disinterred and pre- 
sented to the world in the pages of the 
“Journal of the Anthropological Society of 
Washington.” Guazzini was not, of course, 
the only writer on torture, but he has the 
merit of having been one of its most lucid 
expositors. 

Torture, Guazzini defines as ‘‘ distress of 
body devised for extracting truth.” Itisa 
legal remedy, but not one to be hastily or 
carelessly used; it is rather a subsidiary 
remedy only to be resorted to when truth — 
i. e., the guilt of the party accused — cannot 
be discovered otherwise. This is exactly 
what Dr. Johnson said over his coal-fire in 
the Colchester inn, Torture, as understood 
in medizval law, was a process for ensuring, 
by confession from the accused, that a legal 
presumption of guilt, already established to 
the satisfaction of the judge, was in fact ab- 
solutely true. Nor could it be resorted to 
in every case; it was not available in actions 
where money damages were claimed, or 
indeed in any case arising from contract, 
express or implied. It was to be adminis- 
tered in cases which involved a penalty like 
banishment or death. The torture could not 
precede the trial ; all must be done in order. 
If the prosecutor shall say, ‘‘ I have no pre- 
sumption of fact and no proof against the 
accused ; but I wish to stand with him in 


| torture, and in this way prove the crime im- 


puted to him; such a prosecutor shall not 
be heard, and the accused shall not be tor- 
is otherwise 


and where any indication shall have been 
proved, whether by confession made out of 
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court, or by the testimony of a single wit- 
ness, because in such cases it will not reside 
in the discretion of the judge to decide 
whether the indication is sufficient for tor- 
ture or not. He will be bound to torture 
the accused without demur.” Guazzini then 
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re Torture between Bench and Bar” would 
have been a standard heading, one thinks. 
In all there were nineteen requisites to 
torture, but we have no space to enumerate 
them all here. Suffice it that the person of 


| the accused was examined, to ascertain if he 


refers the anxious inquirer to Campegius’ | 
“Tractatus de Testibus regulandis ” and Me- 


nochius’ “ Tractatus de Presumptionibus” for 
indications for guidance in allowing torture, 
the latter learned writer being good enough 
to furnish no less than forty-three indica- 
tions, which must, one would think, have 
formed a useful digest of precedent for any 
nervous Sheriff-Substitute of the 


was a privileged person; that he must not 
have eaten for nine or ten hours before tor- 
ture begins, — “ if accident happen and suf- 


| fering ensue to the accused from a failure to 
| observe this rule, the judge will be liable to 


| public impeachment ;’ 


’ 


if the accused be 
under twenty-five years, the judge must 


| appoint a curator to watch him while being 


Middle | 


Ages when called upon by a too learned | 


prosecutor to apply the torture summarily. 
Happily no law student of to-day need dread 
the Board of Examiners posing him with 
conundrums from Minochius. He and his 
colleagues, Campegius and Cavalcanus, are 
as forgotten as their precedents. Old 
Double is, indeed, dead. Before the torture 
was applied (except in summary cases) the 
accused’s advocate had a right of appeal, and 
a copy of the indications and of the whole 
process had to be furnished him; but this 
tenderness of the law seems to have led to 
somewhat sharp practice on the part of both 
judge and bar. 


tortured, particularly if he be under fourteen 
years ; the torture must be varied to differ- 
ent persons and differing presumptions of 


| : : : 
guilt ; certain diseases exempt from torture ; 





| of guilt. 


neither the prosecutor nor the counsel of 
the accused may be present at the torture ; 
there can be no torture on a Feast day of 
the Church except in grave cases. Again, 
when a culprit confesses one crime he can- 
not be tortured to procure admissions of 
other crimes without competent presumption 
It is gratifying to know that law- 
yers and town councillors, like bishops, 


| noblemen, and doctors, were exempt from 


Thus, — “ Many judges, | 


when they wish to torture and do not want | 
to have their hands tied (i. e., by appeal) are | 


accustomed to pass the decree of torture 
secretly, and do not interpose it until it is 


too late for the accused to take an appeal. | 


But this surprise action on the part of judges 
may be countermined by wary attorneys, 
who are wont to obtain in advance an inhi- 
bition from the superior court against the 
menace of torture ; and the instant that the 
judge shows a disposition to proceed to tor- 


torture ; the inferior clergy seem to have 
been liable to this form of judicial inquiry. 
“ Torture must be suspended so soon as the 
victim falls into a faint under its effects, and 
unless the judge, in the act of such suspen- 
sion, is careful to reserve a right of renewing 
torture, the right lapses. The notary is 
bound to make a minute of all proceedings 


| in torture, with its effect on the subject, and 


the measures taken to recover him from a 
faint. The prisoner’s counsel” (who seems 


| to have been entitled to enter when his 
| client fainted), “in such moments, must 


ture, they present the inhibition to him, and | 
thus compel him to stay his hand and to | 


consign the case to the court above.” 

It is a pity we have no reports of the de- 
cisions of those merry days. Where was the 
medizeval predecessor of the reporter of the 
New Journalism? ‘Interesting Discussion 


watch for his rights and protect him from 
the renewal of the torture, if the judge, in 
his alarm at the fainting space, forgets to 
reserve the right of renewing the torture.” 
When a number of people were to be tor- 
tured at the same time, the etiquette of the 
matter was to begin with the weaker and 





more timid, and the younger, but not always 
women before men, “ because women are 
less afraid of torture than men, and will 
longer persist in a negative.” 

Known criminals, or men with criminal 
family names, will have a preference in tor- 
ture ; and, wisest hint of all, “some hold that 
it is proper to begin with the man who has a 
bad physiognomy, provided he labors under 
other presumptions.” It is a curious com- 
mentary upon Guazzini’s idea of the fatal 
gift of ugliness, that the composite photo- 
graph of thirty-eight criminals at Elmira, 
given in Mr. Havelock Ellis’s book, ‘ The 
Criminal,” represents a very pleasing face 
indeed.” 

Within the limits of this article we can 
scarcely follow Guazzini further, fascinating 
though this curious chapter of law undoubt- 
edly is. Strange as it may appear, the ob- 
ject of judicial torture was undoubtedly 
kindly, but it was a strange and savage kind- 
ness. If the accused remained firm, serious 
though the presumptions against him were, 
he escaped. It should be understood that 
we have written solely of torture under legal 
conditions. The torture applied by the 
Crown, or by lords in their castles, was a 
very different matter ; so also was the tor- 
ture of the Spanish Inquisition. But torture 
in law was a delicate and well-guarded sys- 
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tem. ‘“ Trial by ordeal,” as Mr. Welling, to 
whom we owe this interesting study of legal 
antiquities, says, “ wrought a purely formal 
decision of the questions put in issue. Trial 
by zorture wrought with the processes of a 
purely formal decision to the end only of the 
prisoner’s acquittal. If he endured the tor- 
ture, he was to be adjudged innocent. For 
purposes of conviction the formal confession 
extorted under torture must be eliminated 
by a so-called free confession made outside 
of torture. This professed elimination of 
terrorism and constraint was required in 
theory to be complete before judgment of 
guilt could be pronounced ; and, hypocritical 
as the pretence of observing the rule may 
have often been in practice, it was still a 
homage which the vice of even this irrational 
institute felt itself called to pay to the vir- 
tues of truth and reason. It was at least an 
advance on the régime of pure negation and 
of pure unreason. 

Mr. George Neilson has dealt with admi- 
rable learning and literary ability with the 
trial by combat; here is another subject 
which none is more fit than he to write upon. 
Will he not give us a second instalment of 
the history of legal institutions in the form 
of a treatise on the Law and Practice of 
Torture ? — Scottish Law Review. 
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THE SUPREME COURT OF TENNESSEE. 


I. 


UNDER THE CONSTITUTION OF 1796. 


By ALBERT D. Marks. 


T the time of the admission of the State | 


of Tennessee into the Union in 1796, 


the now general division of the govern- | 
in three co-ordinate de- | 


mental functions 
partments was not fully developed. The 
Constitution then adopted (Art. V. Sec. 1) 


provided that “the judicial power of the | 


State shall be invested in such superior and 
inferior courts of law and equity as the 


Legislature shall from time to time direct 


and establish.” 


Under this authority the first act passed | 
by the Legislature of the new State provided | 
for Superior Courts of Law and Equity, em- | 
powered to finally decide cases. There were | 


to be three judges, to be elected by the 
Legislature. Among its judges are to be 


found the names of many men who after- | 


wards were illustrious in the history of both 
the State and nation. 


Nashville. As the result of this agitation, 
the Act of Nov. 16, 1809, was passed. 

By that act the Superior Courts of Law 
and Equity were abolished, and circuit courts 
substituted. There was created by the same 
act a Supreme Court of Errors and Appeals, 
composed of two judges in error to be elected 
by the Legislature, with whom a circuit judge 
was to sit. 

Hugh Lawson White was elected as a 


| judge of the new court, and George W. 


Archibald Roane and | 


Willie Blount were thereafter Governors of | 


Tennessee. Gen. Andrew Jackson served 
for six years, resigning in 1804. Judge John 
Overton succeeded General Jackson, and sat 
until the abolition of the court. Judge 


Roane, having been elected Governor, re- | 


signed in 1801 to accept that office. Hugh 


Lawson White was appointed in his stead, | 


and continued to act until his resignation 
in 1807. 

This system proved unsatisfactory, because 
of the lack of harmony in the rulings of the 
several judges throughout the State. The 
evil of having the same questions decided 
differently according to the county in which 
the suit happened to be was prominently 
brought to the attention of the people and the 


Legislature by a series of articles contri- | 
buted to the press by Thomas H. Benton, | 


then a citizen of Tennessee practising law at 


Campbell was chosen as his colleague. 
Judge Campbell, who was afterwards Secre- 
tary of the Treasury under President Madi- 
son,and Minister to Russia, resigned in 1811, 
John Overton succeeding him. 


Hugh Lawson White, whose term of judi- 
cial service began as a judge of the Superior 
Court in 1801, and who was one of the judges 


of the newly created Supreme Court, was a 
most remarkable man. He was doubtless 
called to fill more positions of trust than any 
man in the history of the country, though he 
never made a canvas for an office. Born in 
Iredell County, N. C, Oct. 30, 1773, he 
came to East Tennessee in 1781 with his 
father, Gen. James White, who there founded 
the town of Knoxville. 

At twenty he became the private secretary 
of William Blount, then territorial governor, 


| and was made a judge of the Superior 


Court, at the early age of twenty-eight, in 
1801. The period of his judicial service 
extended down to 1814. He served as a 
judge of the Supreme Court after its crea- 
tion in 1809. He was twice a State Sena- 
tor, afterwards United States District At- 
torney, a Commissioner on the part of the 
United States under the Florida treaty 
with Spain, and President of the Bank of 





Tennessee for fifteen years. 
unanimously elected United States Senator, 
without solicitation on his part. 
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was stainless ; and he so resolved every doubt 


_ as to the propriety of an official or personal 


He died | 


just after his retirement from that body in | 
| Va., April 9, 1766, of good English stock, 


1840. 

As State Senator he had made a compila- 
tion of the confused land laws of the State, 
reducing them to an orderly whole as nearly 
as possible, and had it enacted into a 
statute. His greatest 
service as a judge was 
in expounding and giv- 
ing shape to theselaws, 
as a very large num- 
ber of the cases com- 
ing before the court 
involved titles to land. 
His opinions were 
usually short, stating 
the controversy clear- 
ly, and deciding the 
question without great 
elaboration. Notalone 
his career on the 
bench, but his whole 
life won him the name 
of Hugh L. White, 
“The Just,” as his 
epitaph styles him. 
His conduct was char- 
acterized by great 
high-mindedness. Af- 
ter the massacre of 
Fort Mimms in 1812, 
brought about by the 
machinations of the Shawnee chief Tecumseh, 
had called out all the available men in the 
service of the State, General Jackson, who 
was in charge of the troops of the State, was 
sorely pressed. Judge White left the bench; 
and the force he was instrumental in bringing 
to the ‘aid of General Jackson enabled him 


to deliver battle at the Horse-Shoe and an- | 
The Legislature | 


nihilate the Indian power. 

directed that his salary as judge, covering the 

time of his military service, should be paid 

him, but he declined to receive it. Through 

his long life of public service, his fair name 
16 ° 


HUGH LAWSON 


| 


| 
| 
| 


act that he never “ felt his honor grip.” 
John Overton was born in Louisa County, 


adherents of the Commonwealth, who found 
a safer residence in America after the 
Restoration. 

He was too young to bear arms in the 
Revolution, in which 
all his brothers fought ; 
but while caring for 
the family thus left in 
his charge, by arduous 
study, unaided by 
teachers, he fitted 
himself for the prac- 
tice of law. 

He sought the new 
State of Kentucky 
as his place of open- 
ing. In the fall of 
1789 he removed to 
Nashville, Tenn. In 
the same month An- 
drew Jackson came 
from North Carolina. 
The two young law- 
yers became friends, 
occupied the same 
office, and were asso- 
ciated in their busi- 
ness ventures. Mr. 
Overton’s training in 
Kentucky had _ pecu- 
liarly fitted him for the practice of the land 
law, then an inexact science more intricate 


WHITE. 
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than the law of contingent remainders ot 


executory devises. A lucrative practice was 
his reward, and there was laid the foundation 
of a fortune which in the hands of his de- 
scendants is to-day the largest in Tennessee. 
He was appointed Supervisor of the Revenue 
of the United States by President Washing- 
ton; but the discharge of the duties of the 
office did not interfere with his practice. In 
1803 he was the commissioner on the part of 
Tennessee to adjust with North Carolina the 
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differences as to rights of the two States in 
the public lands. In 1804 he succeeded 


Andrew Jackson as Judge of the Superior | 


| 


Court,—a position he held until the court | 


ceased to exist on Jan. 1, 1810. He was 


| 


elected in 1811 to succeed Judge Campbell, | 


who then resigned as Judge of the Supreme 
Court. He continued on that court until 





olina, and Kentucky, yet materially different 
from them all. He there laid down the rule 
that for an entry to be special so that a grant 
issued under it would relate to the time it 
was made and confer a title superior to that 
of a later enterer, but to whom a grant had 
first issued, its calls must be of such notoriety 
as would enable the subsequent enterer to 


1816, resigning April 11. He soon after de- | identify the land meant to be entered. 


voted himself to the 
developing of the town 
of Memphis, the site of 
which he and General 
Jackson had owned in 
common since 1794. 
Aside from his labors 
as judge, he did a great 
work in reporting the 
important decisions of 
the Supreme Courts 
down to 1816. The 
court had no reporter, 
and no official report 
of its opinions was 
provided for. With 
thesanction of his asso- 
ciates, Judge Overton 
entered on this under- . 
taking, and published 
two volumes of reports 
which bear his name 
and are knownas I and 
2 Tennessee. They 
also embraced _ the 
more important opin- 
ions of the Superior Court. The first opinion 
reported delivered by himself (1 Overton, 22 

is in the case of Ingram vs. Cocke, wherein 
he upheld as valid the acts and proceedings 
of the courts of the State of Franklin, which 
the early settlers of East Tennessee had 
erected. His greatest work as a judge was 
in cases involving the construction of the 
land laws. In the leading case of Philips, 
Lessee, vs. Robertson, 2 Overton, 398, he 
blazed out a clear path through the intricate 
mazes of a composite system of entries and 
grants drawn alike from Virginia, North Car- 
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The language of his 
Opinions clearly ex- 
presses his ideas, with- 
out effort at ornament- 
ation, though he often 
fortified his conclu- 
sions by references to 
the teachings of an- 
cient and modern 
moralists. 

Judge Overton took 
a very profound in- 
terest in all public af- 
fairs. He was, in fact, 
the chief promoter of 
the election of General 
Jackson to the Presi- 
dency. They had been 
bosom friends from the 
time they met in Nash- 
ville in the autumn of 
1789. At the time 
General Jackson took 
charge of the forces 
of the United States 
which were to be di- 
rected against the hostile Seminole Indians 
who were making incursions into the territory 
of the United States out of Florida, then the 
territory of Spain, Judge Overton alone was 
shown the letter coming indirectly from the 
War Department, giving General Jackson 
the authority to pursue the Indians into 
Spanish territory. General Jackson was 
most bitterly assailed for this breach of the 
law of nations. Judge Overton persistently 
defended him through a number of articles 
published in various parts of the Union 
under the name of “ Aristides.” He de- 
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termined to avail himself of the opportu- 
nity afforded by reason of these vicious at- 
tacks that attracted the attention of the 
whole country, to push his friend for the 
Presidency. In 1821 he had introduced in 
the Tennessee Legislature a resolution which 
was passed, recommending General Jackson 
to the other States as a suitable candidate. 
He prepared this resolution as well as the 
speech of the member 
introducing it. He 
drew the resolution 
adopted by a popular 
meeting at Nashville. 
These were followed 
by resolutions in Penn- 
sylvania and Mary- 
land; and the move- 
ment was fairly started 
that landed General 
Jackson in the Presi- 
dency seven years 
later. Judge Overton 
died in 1833, just after 
the inauguration of 
President Jackson for 
his second term. 

Judge White and 
Judge Overton were 
the two great pioneers 
of the Supreme Court. 
Their families were 
united by marriage, 
the sister of Judge 
White becoming the 
wife of Judge Overton. 

William Wilcox Cooke, an eminent practi- 
tioner, who had shortly before taken up the 
work of reporting the decisions of the Su- 
preme Court, where it had been left off by 
Judge Overton, on Jan. 1, 1815, succeeded 
Judge White; but his judicial career was cut 
short by his untimely death, July 20, 1816. 
The vacancy made an opening for a most 
unique character, John Haywood, whose 
strong personality was to dominate the bench 
for the next ten years, and earn for him the 
name of the “ Mansfield of the Southwest.” 
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John Haywood was born in Halifax 
County, N. C., in 1753. He was the son of 
Egbert Haywood, a gallant officer in the 
Revolution. The young Haywood likewise 
served in that conflict. Beginning the prac- 
tice of law in his native State, he made such 
a reputation as an advocate that in 1791 he 
was elected Attorney-General of North Caro- 
lina. In 1794 he was elevated to the bench of 
the Superior Court of 
that State, on which 
he served for twelve 
years. Chief-Justice 
Henderson afterwards 
wrote of him: “I dis- 
parage neither the liv- 
ing nor the dead when 
I say that an abler man 
than Judge Haywood 
never appeared at the 
bar or sat on the bench 
of North Carolina.” 
He resigned his judge- 
ship to defend an old 
friend charged with 
forging land warrants. 
So high was public 
prejudice against his 
client that odium at- 
tached to his lawyer 
as well; and this de- 
termined Judge Hay- 
wood to remove to the 
rapidly growing State 
of Tennessee. He 
settled at Nashville. In 1816 he was put 
on the Supreme Bench, where he sat until 
his death in December, 1826. Aside from 
his very arduous labor as judge, he found 
time for a great deal of other work. In 
1801 he published a “ Manual of the Laws 
of North Carolina” and ‘“ Haywood’s Jus- 
tice,” which he followed with a report of 
the opinions of the Superior Court of North 
Carolina from 1789 to 1806. He continued 
this work of reporting after he became a Su- 
preme Judge of Tennessee, publishing three 
volumes of reports. He did in addition a 
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great deal of purely literary writing. His 
greatest work was “ The Civil and Political 
History of Tennessee,” lately republished by 
one of his descendants, giving a full history of 
the settlement of the State and the many 
Indian wars and treaties down to the admis- 
sion of the State into the Union. He also 
wrote a “ Natural and Aboriginal History of 
Tennessee,’ a very curious book in which he 
undertook to prove the descent of the Indians 
from ancient Eastern tribes. He wrote, be- 
sides,a work called the ‘‘ Christian Advocate.” 
These last two works show a wonderful fund 
of knowledge on matters scientific and his- 
torical on the part of a man whose time was 
much taken up by official duties. In the 
“Christian Advocate” he went deep into 
occult matters, and ventured many predic- 
tions which are now the accepted truths of 
hypnotism, though the book has much in it 
bordering on the superstitious. At the time 
of his death he was just finishing a compila- 
tion of the Statute Laws of Tennessee, which 
he had undertaken in conjunction with Rob- 
ert L. Cobbs, under the direction of the 
Legislature. 

Asa judge he was without pride of opinion. 
On one occasion Mr. Spencer Jarnigan was 
arguing a case before him, when Judge Hay- 
wood interrupted him with the question, 
“ Have you any authority for that proposition 
of law?” “A very excellent authority,” was 
the response. “I have a decision of an 
eminent judge of North Carolina, Judge Hay- 
wood.” “Yes,” replied the judge, “ I knew 
that young man ; he was put on the bench 
of North Carolina when he was quite young, 
and he made many mistakes. Judge Hay- 
wood of Tennessee overrules Judge Haywood 
of North Carolina.” 

In 1815 a third judge was added to the court. 
Ex-Gov. Archibaid Roane, also theretofore a 
Judge of the Superior Court and afterward a 
Circuit Judge, was chosen as the new judge. 
He served until his death, in 1818, when he 
was succeeded by Thomas Emmerson, who 


had for a while been a member of the Superior | 


Court. Judge Emmerson resigned in 1822. 





Robert Whyte had succeeded Judge Over- 
ton in May, 1816. He served until 1834, for 
eighteen years, —a term of greater length 
than any judge before him, and surpassed only 
by two that came after him, Judge Green and 
Chief-Justice Turney. Judge Whyte was 
born in Wigtonshire, Scotland, on Jan. 6, 
1767. His parents designed for him to en- 
ter the ministry, and with that end in- view 
he was highly educated at Edinburgh. The 
bent of his inclination was away from that 
vocation, however, and he sought the permis- 
sion of his parents to adopt one of the learned 
professions. On this being refused, he emi- 
grated to America. He became professor 
of languages in William and Mary College, 
where he was for several years. Studying 
law, he went to North Carolina to practise, 
and thence to Nashville in 1804. As Su- 
preme Judge he sustained himself well dur- 
ing his long term of service with many able 
men, and his opinions commanded great re- 
spect, though he was a literalist and laid 
great stress on technicalities. He was highly 
esteemed for his strict sense of honor and 
great integrity. On the reorganization of the 
court after the adoption of the Constitution 
of 1834, advancing years and the possession 
of what was then a large fortune disinclined 
him to further judicial work ; and he retired, 
dying in 1844. The entry on the minutes of 
the Supreme Court on the announcement of 
his death bears testimony as to the high re- 
gard of his successors for “his integrity, his 
firmness, his legal erudition, his eminent 
ability, and his conscientious discharge of his 
duties.” . 

In 1822 Jacob Peck became the associate 
of Judge Whyte, and the two were to remain 
together until the new Constitution of 1834. 

Judge Peck was born in Virginia in 1779, 
and lived to the extreme age of ninety, dying 
in Jefferson County, Tenn., June 11, 1869, 
after seeing peace restored to his distracted 
country. He wasa brother of Judge Peck of 
Missouri. At the age of twenty-one he was 
licensed to practise law, and soon after re- 
Elected Senator 





| moved to East Tennessee. 
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in the General Assembly of 1821 from Jef- | never attained so much skill as to venture 


ferson and Greene Counties, he was chosen 
by that body to succeed Judge Emmerson, 
who resigned in 1822. He was a man of 
culture, and paid much attention to painting 
and music. Zodlogy and mineralogy were 
passions with him. He was widely read and 
a most entertaining talker. His strongly 
marked features accurately portrayed his 
characteristics. His 
opinions were always 
forcibly written, often 
with a touch of humor. 
Judge Catron, in the 
case of State vs. Smith 
& Lane, 2 Yerger, 271, 
had, in holding that 
the selling or buying 
of a ticket ina private 
lottery was gaming 
within the meaning of 
the statutes of Ten- 
nessee, written a fierce 
philippic against 
gambling of all kinds, 
rehearsing its direful 
results, and describing 
vividly the scenes at 
games of faro, hustle- 
cap, loo, the thimble, 
grandmother’s trick, 
and other games, and 
finally instituting a 
critical comparison by 
analogy between faro 
and a lottery. His vigorous personality 
often led Judge Peck to dissent. He could 
not concur in the conclusion reached by 
Judge Catron, and he closed his dissent with 
this sly allusion : — 

“It is said that a similarity may be traced 
between lotteries and some of the methods 
or plans pursued in gaming: that it depends 
on hazard and chance. I speak of the 
subject of gaming with diffidence. My 
habits have never led me into it, even so far 
as to learn a single game beyond the back- 
gammon board; and even on that I have 
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the smallest sum, though sometimes I may 
have purchased lottery tickets.” 

Before the appointment of an official re- 
porter, Judge Peck had supplemented the 
labors of Judges Overton, Cooke, and Hay- 
wood by publishing a volume of the decisions 
of the court. 

In 1823 the number of judges of the 
court was increased to 
four; and William L. 
Brown, then one of the 
leading lawyers of the 
State, was elected as 
the additional judge. 
He resigned, however, 
in July, 1824. At that 
time the number of 
judges was increased 
to five. John Catron 
was elected in the 
stead of Judge Brown ; 
and Hugh Lawson 
White, who had just 
finished his labors as - 
Commissioner under 
the Spanish treaty,and 
was shortly to become 
United States Senator, 
was elected to fill the 
newly created office, 
but declined it. Gov- 
ernor Carroll  ap- 
pointed Thomas L. 
Williams to the va- 
cancy, but he likewise refused to accept the 
office. The Legislature then declined to elect 
any one to fill the place, and the bench re- 
mained with only four members. On the 
death of Judge Haywood in December, 1826, 
Henry Crabb was appointed in his stead, but 
he died during the year 1827. The Legisla- 
ture then reduced the number of judges to 
three, but increased it again to four in 1831, 
when Nathan Green was made an associate 
justice, and John Catron made Chief-Justice. 
The court was constituted until 1834 of 
Judges Catron, Whyte, Peck, and Green. 
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John Catron was born in Wythe County, 
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holding unsettled many titles, and when 


Va., in 1779. At an early age he emi- | Judge Catron was put on the bench and with 


grated to Kentucky, thence to Tennessee in 
1812. He served under General Jackson in 
the War of 1812, taking part in the battle of 
New Orleans. In 1815 he was admitted to 
the bar, commencing the practice in.Overton 
County, Tenn. He removed to Nashville in 
1818. After a residence of six years in Nash- 
ville, he was elected a 

Supreme Judge. He 

served on the State | 

Supreme Bench only 

eight years. Hisgreat | 

judicial work was done 

as an associate justice 

of the United States 

Supreme Court for | 

twenty-eight years. 


He was appointed to 
the position by Presi- 
dent Jackson on the 
last day of his term, in 
1837. Judge Catron 


was a warm personal 
friendofthe President, ~ 
and had very ably 4 
supported him and his |] 
measures. His ser- 
vices had been partic- 
ularly valuable in an- 
tagonizing the move- 
ment in favor of Sen- 
ator Hugh Lawson 
White for President. 
The active part that he took in the acrimo- 
nious controversies of that time led his ene- 
mies to say of him that he was elevated to 
the Supreme Bench of the State for the pur- 
pose of deciding in a particular way what 
was then a mooted question with the court. 
Under the leadership of Judge Haywood, the 
court after a lengthy contest had held that 
before a title to land was perfected under 
the statutes of limitations by a seven years’ 
adverse possession with color of title, the 
claimant in possession must connect his 
title with a grant from the State. This 
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his vote the contrary was held, his detractors 
were quick to make the charge against him 
that he had agreed to so decide the question 
before his election. No substantial basis for 
the charge was ever shown. Judge Catron 
was not an educated man.. He broadened 
very much after he was made a judge, and 
by diligent application 
acquired a very wide 
learning. His parti- 
san nature constantly 
appeared in his opin- 
ions. The statement 
of the reasons lead- 
ing him to a conclu- 
sion was often vehe- 
ment. One of his 
strongest opinions 
was in the proceeding 
to disbar Calvin M. 
Smith (1 Yerger, 228), 
an attorney, for hav- 
ing killed a man in a 
duel in Kentucky, to 
which State the par- 
ties had gone after 
the quarrel. Duelling 
was common in Ten- 
nessee ; and Judge 
Catron himself, when 
a lawyer riding the 
circuit, carried a brace 
of duelling-pistols as 
a part of his outfit, and never declined a 
challenge to use them. But he thoroughly 
reprehended the practice, and struck it a 
terrific blow in that opinion in which he 
denounced duelling with a greater vigor 
than he afterwards did gambling in the 
Smith & Lane case. He warned the bar 
that every lawyer violating the laws to sup- 
press duelling would be disbarred. The 
Constitutional Convention of 1834 followed 
in his footsteps, and deprived a participant 
in a duel of the right to hold any office of 
profit or trust in the State. And this may 
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be said to have practically put an end to the 
“Code” in Tennessee. 

Judge Catron was on the United States 
Supreme Bench at the time of the breaking 
out of the war between the States. He 
sided with the Union when his State seceded. 
During the possession of Nashville by the 
Confederates he was forced to leave the 
State, but returned and continued to hold his 
courts after the occu- 
pation of the city by 
the Federal forces. 
He died May 30, 1865. 

With the adoption 
of the Constitution of 
1834, ended what 
might be called the 
first period of the 
court. Under the new 
order the composition 
of the court was al- 
mostentirely changed ; 
Judge Green, who had 
been on the bench for 
only three years, alone 
being continued as a 
judge of the new Su- 
preme Court, then for 
the first time recog- 
nized in the Consti- 
tution of the State. 
From 1810 to 1834 
the court existed only 
by the sufferance of 
the Legislature, which 
had the power to abolish it at any time its 
rulings did not meet its pleasure. 

Notwithstanding its precarious tenure, the 
court did not hesitate courageously to set 
aside acts of the Legislature as invalid. At 
the time of the great financial depression of 
1819, the Legislature enacted a statute stay- 
ing all executions for two years unless the 
judgment creditor should endorse on the ex- 
ecution a direction to the sheriff to accept in 
payment notes of the Bank of Tennessee at 
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stitutional as impairing the obligation of con- 
tracts, in an elaborate opinion by Judge 
Haywood, which gave incidentally a complete 
history of the various colonial paper issues. 
The action of the Supreme Court of Ken- 
tucky in declaring unconstitutional a like 
stay law passed to meet the same emergency 
resulted in an attempted removal of the 
judges through a reorganization of the court, 
and in a long struggle 
between the judges 
and claimants elected 
to the positions by the 
Legislature which had 
attempted to oust the 
old court... The effort 
to remove the judges 
in Kentucky failed 
only because the court 
was intrenched behind 
the Constitution cre- 
ating it. In Tennes- 
see the court had no 
such protection; but 
its decision was ac- 
quiesced in, and no 
attempt was made to 
disturb it. 

While not hesitat- 
ing to declare the en- 
actments of the Leg- 
islature void, when 
their duty required 
it, the judges of that 
period were much 
slower to annul them than some of their 
successors have been. Most of the acts 
whose constitutionality was drawn in ques- 
tion before them, were sustained. 

The larger part of the litigation before the 
court down to 1834 consisted of cases involv- 
ing titles to land, and in that field the judges 
made their greatest reputation. They cre- 
ated an orderly system out of achaotic mass 
of conflicting laws and adverseclaims. Ten- 
nessee was won by conquest from its Indian 


their par value. In the case of Townsend v. | possessors gradually. Years after it had be- 


Townsend, Peck, 1, the act was held uncon- 


come a State they still had sufficient power 
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to bea constant menace. In the early days of 
its settlement the wars with the different 
tribes followed fast on the heels of oneanother. 
The hostile Indians made it impossible to 
havea survey of the whole State, as was done 
with most of the other States settled in the 
piping times of peace, and under the protec- 
tion of the United States. So when the 
State devised a plan for the granting of pub- 
lic lands, each enterer was permitted to make 
his entry as he pleased, and in advance of a 
survey. It resulted that grants interlapped 
and covered each other. There was scarcely 
an acre of desirable land which was not cov- 
ered by more than one grant, and to some 
land there were scores of claimants. As a 
further complication, North Carolina had is- 
sued a number of grants before the cession 
of the territory to the United States ; and 
even after Tennessee had become a State, 
land warrants issued by North Carolina to 
her Revolutionary soldiers served as the basis 
of grants. When the Legislature came to 
devise the laws for the granting of land in 
the new State, the plan had features drawn 
from the laws of North Carolina, Virginia, 
and Kentucky, yet it was widely variant from 
any of the three. In addition, the different 
portions of the State were not settled at the 
same time; and as each part was thrown 
open to entry, it was made a separate land 
district, with a new procedure prescribed for 
that district. This patchwork of incongru- 
ous legislation made the labor of the judges 
a most arduous one; but with the repose of 
society always in view, they laid down the 
rules to decide conflicting claims that govern 
to-day. The judges who followed them had 
but to apply the principles they had worked 
out. 

The system of common-law pleading was 
then in vogue, and decisions as to its nice- 
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ties took up a good deal of the attention 
of the court. 

The criminal cases then appealed reflected 
well the state of society at the time. There 
were very few convictions for larceny, or any 
of the infamous crimes. The convictions 
were largely for murder, but they never grew 
out of assassinations. The killing was nearly 
always the result of an affray. The con- 
stant wars had brought personal courage 
to be considered a virtue, and caused any- 
thing savoring of cowardice to be despised. 
This spirit has descended to the children and 
grandchildren of those fearless men as a 
rightful part of their inheritance. The judges 
on the bench did not hold themselves ex- 
empt by reason of their office from exposure 
to bodily danger. It has been related how 
Judge White left the bench to take part in an 
Indian war then in progress. In his younger 
days he had killed the chief King Fisher 
with his own hand. 

Neither did the judges consider themselves 
debarred from taking part in matters politi: 
cal. Archibald Roane resigned as judge to 
become Governor, and afterwards was again 
put on the bench. Hugh Lawson White 
was continually before the public, though it 
was not of his own seeking. John Overton 
was the Warwick of General Jackson ; and no 
man ever took a keener interest in the affairs 
of State, though he never sought political 
office. Judge Catron was a most intense 
partisan, and was one of the best-hated men 
of his day. 

When the lives of these pioneers of the 
State of Tennessee, and the great work they 
accomplished in what was a wilderness of 
forest and a stronghold of savages when 
they came to it, are considered, it must be 
said of them, “ There were giants in those 
days.” 








Practical Tests in Evidence. 





PRACTICAL TESTS IN EVIDENCE. 


V. 


By Irvinc BRowNE. 


DIAGRAMS AND 


| genres are universally admitted in 
patent cases and many other cases 
on mechanical questions, and it seems are 
preferable to the introduction of ponderous 
machinery or other articles. In Earl v. 
Lefler, 46 Hun, 9, an action for breach of 
warranty of a horse, an impression of his 
mouth in wax or plaster was held competent. 
On a question of surveying, a witness may 
illustrate his testimony by a diagram made 
by another. Peters, C. J., said: ‘“ Even sav- 
ages resort to it, in lieu of words, in describ- 
ing the course of rivers and the lines of 
seashores.” Shook v. Pate, 50 Ala. gi. A 
diagram of the locality of a homicide is ad- 
missible (Moon v. State, 68 Ga. 687) ; and 
the Court did not “see any objection to the 
diagram ‘because part of it was drawn in red 
ink, as suggestive of the bloody deed, and 
as calculated to inflame the minds of the jury.’ 
The scene and circumstances attending this 
terrible tragedy in the simple recital of the 
eyewitnesses is presented in colors of deeper 
stain than the mere sketches of red lines or 
other figures upon the diagram exhibited.” 


MERCHANDISE AND MATERIALS. 





MODELS. 


So in City of Philadelphia v. Rule, 93 Penn. 
St. 15, a proceeding to recover pay for pav- 
ing, the defence being that the paving was 
bad, the plaintiff offered samples of the stone 
from the quarry; but this was rejected by the 
trial court, which held that he must produce 
samples of the very stone put down in the 
street. The appellate court pronounced this 
error, saying he was not bound to tear up 
his finished work to furnish samples to the 
jury. In Morton v. Fairbanks, 11 Pick. 368, 
an action for fraud in making shingles, a 
parcel of the shingles was allowed to be 
shown. 

In King v. Railroad Co., 72 N. Y. 607, an 
action for injury by the breaking of a hook, 
part of the broken hook was held to have 
been properly exhibited to the jury, to point 
evidence of experts. Folger, J., said: “ The 
eyes of the jury were as good to see . . . as 
the eyes of a witness, and the testimony of 
their eyes would be as satisfactory to them as 
that given by awitness. . . . Common obser- 
vation is allowed in these matters of common 


| occurrence to give and have its judgment, 


| etc.” 


In some modern cases specimens or sam- | 
ples of merchandise or materials in dispute 


have been admitted in evidence. Thus in 
People v. Buddensieck, 103 N. Y. 487; s. c. 
57 Am. Rep. 766, an indictment for man- 
slaughter by negligence in using bad mate- 
rials in a building, specimens of brick and 
mortar taken from the ruins, and of brick and 
mortar properly made, were held to be com- 
petent in evidence. In Evarts v. Middlebury, 
53 Vt. 626, on the question whether a horse 
was properly shod for winter travel, his shoes 
were allowed to be exhibited. 


17 - 


| cheese sold. 





On the other hand, in Hood v. Bloch, 29 W. 
Va. 244, such a practical test was refused. 
The action was in regard to the quality of 
The court said: “I do not 
think, however, the court erred in refusing to 
permit the defendants to produce one of the 
cheese to the jury on the trial. No matter 
how bad the cheese may have been in Feb- 
ruary, when it was delivered, it would cer- 
tainly have been much worse three months 
thereafter, when the case was tried. Then, 
if the defendants were allowed to produce 
one of the worst cheese, as they no doubt 
would have done, the plaintiff would have the 
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right to produce one of the best ; and so the 
process might be continued until the entire 
lot of cheese had been brought into the 
court-room. In all cases of this kind a large 
discretion must be confided to the trial court 
as to exhibitions of articles of a bulky nature 
before the jury, and I do not think that dis- 
cretion was abused in this particular matter 
in question.” And on the trial of an indict- 
ment for carrying on a boxing-match, it was 
held no error to exclude the gloves offered 
in evidence (State v. Burnham, 56 Vt. 445 ; 
s. c. 48 Am. Rep. 801), the court saying that 
they furnished no criterion of the character 
or manner of the contest. 

In an action for breach of warranty of a 
watch, the court may refuse to compel the 
plaintiff to produce it for inspection, although 
he testifies that he has it in his pocket 
(Hunter v. Allen, 35 Barb. 42). 

On an indictment for burglary the bur- 
glar’s tools may be inspected (People v. 
Larned, 7 N. Y. 445). So of surgical tools 
and a speculum chair on a trial for abortion 
(Com. v. Brown, 121 Mass. 69). So of cloth- 
ing found on the deceased, in a murder trial 
(Gardiner v. People, 6 Parker Cr. 157), even 
if blood-stained (People v. Gonzalez, 35 N. Y. 
64), in order to show the position of the 
siayer (King v. State, 13 Tex. Ct. App. 
277). So of a valise, supposed to have con- 
tained weights fastened to the body of a per- 
son supposed to have been murdered by 
drowning (Com. v. Costley, 118 Mass. 1) ; 
and a wallet and bank-notes stolen from the 
person (Com. v. Burke, 12 Allen, 182) ; and 
decanters, jugs, etc.,in a liquor case (Com. v. 
Blood, 11 Gray); and a piece of burnt plank 
in arson (Com. v. Betton, 5 Cush. 427) ; and 
bullets from the body of the murdered de- 
ceased (Moon v. State, 68 Ga. 687), the court 
observing, “they were the voiceless yet 
nevertheless significant evidences of the in- 
tent that prompted the slayer when he fired 
the fatal shot” (!). Also the pistol and car- 
tridges in a murder case (Wynne v. State, 
56 Ga. 113). 

But in an action of breach of promise of 





the promise. 








marriage the plaintiff's possession and pro- 
duction of the defendant’s signet-ring is no 
evidence (Weideman v. Walpole, Eng. Ct. 
App. July, 1891). Kay, J., said: “ With re- 
spect to the ring, it is, to my mind, impossible 
to treat the possession by the plaintiff of the 
defendant’s signet-ring as corroboration of 
A man does not usually give 
his signet-ring in such cases.” Possibly it 
might be different in the case of a wedding- 
ring on a question of marriage. 


ANIMALS, 


In Line v. Taylor, 3 Fost. & Fin. 731, an 
action for damages by the bite of a dog 
alleged to be fierce and mischievous, the dog 
was allowed to be brought into court by his 
keeper, led with a chain; and the jury in- 
spected him, and gave a verdict for the 
defendant. 

In the Crewe County Court, in Powell v. 
Parker, a fox terrier was in dispute. The 
dog was brought into court ; and as the evi- 
dence was conflicting, his honor toward the 
end of the case had the animal placed be- 
side him on the bench, and the plaintiff went 
to the far end of the court and called out, 
“Sam, Sam.” No sooner did it hear the 
voice than it found its way through a crowded 
court to the plaintiff, and began to gambol 
around him. The defendant had described 
the dog as partly deaf. The judge said he 
believed the dog belonged to the plaintiff, 
and gave a decision accordingly. 

In Thurman v. Bertram, at xzsi prius, be- 
fore Baron Pollock, an action brought by a 
young lady to recover damages for personal 
injuries received through the alleged negli- 
gence of the defendant’s servants, it appeared 
that she had gone in a wagonette to the 
Alexandra Palace, where the Nubian en- 
campment, with camels, elephants, etc., was 
then attracting crowds; and at the conclu- 
sion of the performance a certain quadruped, 
to wit, a baby-elephant, came out with his 
keeper, and frightened the plaintiff's pony. 
The pony bolted, and the plaintiff was thrown 
out of the wagonette, and fractured her 
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collar-bone. On the trial the defendant’s 
counsel made profert of the animal; and he 
came into court, with bells on his head, with- 
out injury to anybody, but with manifest 
benefit to his side of the case, for an “ ar- 


rangement” was immediately had. The | 


judge observed in the happiest manner that 
“the elephant had come to offer his apology 
in person ;” whereupon there was laughter 
among the bar, as there always is in England 
at any attempt at a judicial joke, which in 
this country would make the lawyers look 
funereal. In the chapter on Inspection, in 
the new edition of his work on Evidence, 
Dr. Wharton tells of a case of Mrs. Wolfe, a 
widow, who sued one Jones, a butcher, for 
45 damages, for killing a cockatoo parrot 
belonging to her. The defendant insisted 
that he mistook it for an owl. On the trial 
the mate of the deceased was brought into 
court, and afforded great amusement by 
strongly recommending the parties to “shake 
hands,” “ shut up,” and asking for “ sugar.” 
Wicked men would doubtless say that the 
parrot with its garrulity felt more at home 
among the lawyers than the elephant with 
his sagacity. 


EXPERIMENTS. 


Experiments may be tried, out of court or 
in court, to illustrate certain scientific mat- 
ters. Thus in Sullivan v. Commonwealth, 
93 Penn. St. 284, evidence was admitted of 
experiments by shooting at short range with 
the pistol in question, at substances like the 
clothing which the deceased wore when 
killed. 


to inspect the horse which the deceased was 
riding at the time of his death, and to experi- 
ment with a view of ascertaining whether 
the wounds could have been inflicted by a 
man on the ground. So in Lincoln v. Taun- 
ton Manuf. Co., 9 Allen, 191, evidence was 
allowed of experiments by expert chemists, 
out of court, as to the effect of copper on 


ten ernape * Sate, 8 tien, 366, | and held suspended for ever so long ; then she let 
a case of homicide, the jury were permitted | 





7 Gray, 91, where such evidence was excluded 
in respect to the freezing of milk. 
Locksmiths have been permitted to give ex- 
hibitions of lock-picking in open court. Ina 
case in the United States Supreme Court, on 
the question whether in a photograph of sev- 


| eral persons, sitting in a row, the outer 





images would be as vivid and correct as those 
in the centre, the experiment was tried on 
the. judges sitting on the bench in open 
court, by their own direction. 

In recent English cases, Kay, J., tolerated 
an exhibition of dancing-dolls, and on a ques- 
tion of patent right between two rival manu- 
facturers of hand-organs, Kekewich, J., or- 
dered both organs played in court. James 
Payn, in a recent letter to “The Indepen- 
dent,” says: — 


“‘ There is a well-known classical story of a gen- 
tleman boasting of a leap he had once made at 
Rome, which seemed to be a littie incredible. 
‘Here is Rome, here is the leap,’ observed a 
bystander, —a practical suggestion which put the 
boaster to shame. A similar attempt was made 
the other day in a county court to throw doubt 
upon an athletic performance, but by no means 
with the same success. A young lady, whose pro- 


| fession was that of raising heavy weights by her 


grass, disapproving Ingelow v. North R. Co., | 


teeth, sued for money owed by her employer, 
whose defence was that she was incompetent to 
perform her feats. She showed her shining teeth, 
and looked round at the shrinking counsel and 
solicitors ; she would probably have had one of 
them by the nape of the neck, had not his honor 
hastily suggested that an inanimate object would 
be equally suitable for the experiment. A cannon 
was brought weighing one hundred and twenty 
pounds, which the young lady lifted with her teeth 


it fall to the ground with a thud, to prove that it 
was no ‘ property’ cannon. It is hardly necessary 
to say that the jury, treated to this successful and 
gratuitous performance, gave her a verdict at once, 
not ‘in the teeth of the evidence,’ but on the 
evidence of her teeth.” 


In the recent English case of Belt v. 
Lawes, the plaintiff, a sculptor, sued the 
“Vanity Fair” newspaper for libel in alleging 
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that he is no artist, and that his pretended 
works are made by talented subordinates. 
The “Law Times” says : — 


“This case is probably the first in which it has 
been suggested that an artist whose skill is im- 
pugned should prove it by practical operations in 
court. The 
probably flow from such a practice are obvious. 
The practical operation would not be recorded, 
although it might produce different impressions upon 
different minds. The operator and his friends 
might consider the test conclusive in his favor ; 
another view might be taken by the other side. 
How move against a verdict based on this opera- 
tion on the ground that it was against the weight 
of the evidence? If the test is to be applied to a 
sculptor, why not to a prima donna? We have 
known of acase in which an artiste sought damages 
for wrongful dismissal, and the justification was 
that she could not sing. Would a judge have 
allowed her to sing to the jury? If so, the rule 
might be extended without limit, with consequen- 
ces terrible to contemplate.” 


The “ suggestion” in the case in question 
came from the plaintiff on cross-examination, 
with the observation, “that will end the 
case.” Hereupon the following dialogue en- 
sued : — 


“Mr. Russett. No, indeed, Mr. Belt, it will 
not. Baron Hupp.Leston. If the jury express a 
wish to see Mr. Belt put to the test, I shall certainly 
not prevent it. (Applause in court, which was at 
once checked.) Sir H. Girrarp. I shall cer- 
tainly ask for it, my lord. Mr. Russett. And 
I shall not object at the proper stage of these 
proceedings.” 


Subsequently, at Carnarvon, in an action 
for personal injuries against a railway com- 
pany, the plaintiff's counsel asked the court to 
allow.the plaintiff to walk across the court 
before the jury, with a view to convince them 
that his lameness was not assumed. The 
same learned judge declined to allow this 
test, and said “ that ever since he had been 
reported to have said, during the hearing of 
the case of Belt wv. Lawes, that he should 
allow the plaintiff to make a bust of himself 


inconvenient results which would | 


The Green Bag. 











(Baron Huddleston) in court, he had been 
pestered to allow all kinds of tests to be gone 
through in court before the jury; and he 
wished it to be known that the press had en- 
tirely misrepresented him in this matter, and 
that he had never indicated that he should 
allow such a course to be taken.” The differ- 
ence between this test of skill, and the offer 
in the railway case is manifest ; for the jury 
could not tell but that the plaintiff then was 
shamming lameness, while there could be no 
question if he made a bust. 
The “ London Law Journal” says :— 


“The practice of experimenting before judges is 
likely to receive a check, if it is often followed by 
such results as happened in a case before Mr. Jus- 
tice Pearson last week. Two German firms were 
disputing the exclusive right in certain patents for 
improvements ‘ in the production of coloring mat- 
ters suitable for dyeing and printing.’ The con- 
tention of the defendants was that the chemical 
means described in the specifications were impos- 
sible, because if the ‘ oxyazo naphthalinoine ’ were 
to be united with the ‘fuming sulphuric acid’ of 
the strength therein described, it would be danger- 
ous to human life; and an experiment coram 
judice was proposed. In an unguarded moment the 
judge consented, and adjourned to an empty room, 
where the baleful mixture was concocted by add- 
ing a teaspoonful of the unpronounceable liquid 
to an ounce of fuming sulphuric acid. ‘The result 
was terrific. ‘So dense and poisonous’ were the 
effects of the fumes which arose, that judge, coun- 
sel, witnesses, and bystanders fled, ‘ with the utmost 
precipitancy, to avoid being asphyxiated on the 
spot.’ Her Majesty’s judges are brave men, but 
even in the search for truth they ought not to be 
exposed to dangers hitherto reserved for combat- 
ants in China; and the smoking out of the Royal 
Courts of Justice, as if it were a nest of hornets, is 
acontempt of court for which none of the penal- 
ties provided by the Lord Chancellor’s Bill is 
adequate.” 


The London “ Law Times” says of the 
same transaction : — 


“ We see no advantage in this kind of exhibition ; 
the conditions under which such an experiment 
has to be made must tend to make it misleading, 
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and a court should be, as a bygone judge described 
it, ‘a machine put in motion by evidence’ of wit- 
nesses, not by the exhibition of experiments.” 


In Stockwell v. Railroad Co., 43 lowa, 470, 
the court declined to set aside the verdict in 
an action for injury by fire communicated by 
a locomotive, because on a view of the prem- 
ises by the jury the railroad employes ran a 
locomotive over the portion of the track in 
question, in order to show that it could be 
done without using steam and so without 
emitting sparks. This was put on the ground 
that the experiment did no harm ; but the 
court said: — 


“ Why not employ the experiment to reach the 
truth, the end and aim of all trials at law ?. . . Sup- 
pose experts should differ as to the effect of the 
union of two chemical bodies ; what objection 
could exist to an experiment before the jury to 
determine the true result ? Suppose a question 
arose in a case as to the weight of a gold coin, the 
witnesses of the parties giving conflicting evidence 
on the subject. Why not weigh it in the presence 
of the jury ?” 

But it seems that the jury, in a murder 
case, ona question of footprints, may not ex- 
periment out of court in making tracks with 
an old shoe worn away like the prisoner’s 
(State v. Sanders, 68 Mo. 202 ; s. c. 30 Am. 
782). So in Smith v. St. Paul City Ry. Co., 
32 Minn. 1, it was held not error for the trial 
court to refuse to allow the jury to witness 
experiments with cars upon a railway-track 
outside the court-room, on the question of 
the possibility of an alleged collision. The 
court pronounced the matter one of dis- 
cretion. The same ruling was made in Peo- 
ple v. Sevine (Cal.), where it was held that 
the trial judge is not bound to stop proceed- 
ings in order to try an experiment in open 
court as to the length of time it would take a 
candle to burn down to the point of those 
discovered in defendant’s saloon after a fire, 
for setting which he is indicted. “It wasa 
matter resting entirely in the discretion of 
the court. It would probably have admitted 
similar proof on the part of the defendant, if 
any had been offered ; but the court was not 








bound to stop the proceedings in the court, 
and try the experiment in open court, as 
proposed. 

In Reg. v. Heseltine, 12 Cox Cr. Cas. 404, 
an indictment for arson, evidence was al- 
lowed of experiments made by members of 
the fire brigade, out of court, with candles of 
different lengths, prepared similarly to the 
candle-ends found in the debris of the fire. 

In Ulrich v. People, 39 Mich. 245, an in- 
dictment for rape, charged to have been com- 
mitted in a wheat-field, the girl having testi- 
fied that the defendant dragged her over the 
fence, the defendant’s counsel offered evi- 
dence of experiments made in attempting to 
lift girls over the same fence, in order to con- 
tradict her! The court rather curtly held 
the exclusion proper. In Com. v. Twitchell, 
1 Brewster (Penn.), 551,a case of murder by 
blows with a poker on a skull, the prisoner 
was not permitted to prove experiments made 
out of court with other pokers on other 
skulls. But in the Billings murder case, in 
Saratoga County, N. Y., in 1880, panes of 
glass and skulls on which the effect of bul- 
lets had been tried out of court were used 
in evidence to point the testimony of experts. 

In avery recent English case at the Broms- 
grove Petty Sessions, where a woman was 
charged with stealing some apples, it was 
alleged against her that the stems of the 
fruit “ fitted” the trees from which they were 
said to have been stolen. 

In State v. Smith, 49 Conn. 376, it was 
held discretionary to refuse to allow an ex- 
pert to carry out of court and experiment 
with the pistol of the deceased and that of 
the defendant, in order to determine which 
caused the fatal wound in question. And in 
Polin v. State, 14 Neb. 540, it was held that 
the court did not err in refusing to order 
the sheriff to discharge some of the car- 
tridges remaining in the defendant's revolver 
with which the deceased was killed, with a 
view of its liability to go off at half- 
cock. The court said the experiment could 
be just as well tried after the chambers of 
the revolver had been emptied. 
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THE VEHMGERICHTE. 


HE absence of established laws, or of 
competent authority to enforce them, 
has at times given rise to anomalous institu- 
tions, which have sought to secure the public 
tranquillity by means themselves scarcely re- 
concilable with sound ideas of civil subor- 
dination. The Corsican Vendetta and the 
American Vigilance Societies alike derived 
their origin from social anarchy and from 
the inability of the recognized authority to 
maintain order or to exact retribution for 
crime. 

During the Middle Ages most of the 
countries of Europe passed through a crisis 
when the authority of the monarch and of 
his judges fell into such contempt that the 
law was entirely without force, and no better 
protection was afforded by the city than by 
the open country. Every man’s hand was 
raised against his fellow-man, the most holy 
sanctuaries were profaned, property was 
plundered, persons were violated, and the 
various fortresses scattered throughout the 
country, so far from sheltering the weak, 
were converted into dens of robbers, where 
knightly freebooters levied blackmail from 
the territories around their strongholds. 
England passed through such a period of 
internal chaos in the troubled reign of 
Stephen, when during nineteen years, ac- 
cording to the “Saxon Chronicle,” “the rich 
men generally oppressed the wretched people 
by making them work at their castles; and 
when the castles were finished, they filled 
them with devils and evil men. Then they 
took those whom they suspected to have 
any goods, putting both men and women in 
prison for their gold and silver, and torturing 
them with pains unspeakable ; for never were 
any martyrs tormented as they were. Many 
were starved; many lived on alms who had 
previously been rich; others fled from the 
country. Neither church nor churchyard 
was spared by the plunderers; they robbed 
the monks and the clergy; and every man 





plundered his neighbor as much as he could. 
Such, indeed, was the misery that it was said 
openly that Christ and his saints slept.” 

This state of affairs gave rise in several 
countries of Europe to popular confederacies, 
and even to secret tribunals, formed expressly 
to check such unbounded license, and to 
secure the ends of justice when its legitimate 
administrators were feeble or corrupt. The 
most terrible of those secret tribunals were 
the well-known “Vehmgerichte,’— or “ Fehm- 
gerichte,” as the word is sometimes written, 
— which existed in some parts of Germany, 
and especially in Westphalia. The exact 
significance of the title is disputed, but it is 
usually supposed to be derived from “ fehm,” 
punishment, and “ gericht,” court, meaning a 
court of justice. Others imagine, on inferior 
grounds, the term is obtained from the Latin 
“fama,” as the tribunals too frequently acted 
on common fame or report. The origin of 
the courts has been ascribed to the age of 
Charlemagne; but there is no authentic 
record otf their existence prior to the middle 
of the thirteenth century. It is certain that 
at that time a number of individuals were 
secretly associated together in Germany to 
punish crimes and offenders; to put an 
efficient check upon the lawlessness of the 
powerful barons, who defied the authority of 
the sovereign ; and to redress cases of griev- 
ous wrong perpetrated by any member of the 
community. 

The tribunals were divided into local 
sections, but recognized a central authority. 
Nominally, the Emperor was the chief officer ; 
but in Westphalia the actual President was 
the Archbishop of Cologne. A person of 
position presided over each branch of the 
central court, and was known as a “free 
count.” The other members were divided 
into the two classes of ‘‘ schoppen,” or igno- 
rant, and “ wissende,” or knowing, the latter 
class including all those who were initiated in- 
to the hidden secrets of the Order. The most 
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solemn oaths bound every one to secrecy as 
to the proceedings ; and there is no evidence 
that these vows were ever broken, although 
it is supposed that at one time one hundred 
thousand persons were members of these 
societies. For the determination of civil 
disputes, the meetings of the tribunals were 
held in a public place and in the full light of 
day; but such offences as robbery and 
murder were usually dealt with secretly. If 
common rumor ascribed the commission of a 
crime to any person, or if a charge were 
brought against him, he was cited to answer 
the accusation before the court of his district. 
The summons bore the seal of the Vehm- 
gerichte, and was generally fastened to the 
door of the supposed criminal during the 
night. If he refused to attend, the citation 
was repeated; and disobedience to the 
second summons was considered as con- 
clusive evidence of guilt. The members of 
the tribunal were bound by their oaths to 
put such an individual to death wherever 
they could find him. If, on the contrary, he 
attended the court, he was allowed to call 
witnesses, and to clear himself, if he could, 
by their evidence. Upon his failing to prove 
his innocence, he was punished, according to 
the nature of his crime, by fine or summary 
execution. No one was exempt by virtue of 
his rank, and the highest noble was as liable 


to citation as the poorest peasant in the land. | 





When capital punishment was inflicted, it 
was customary to leave a knife by the body, 
to show that the act was not one of a private 
murderer, but was due to the sentence of the 
Vehmgerichte. The “wild kind of justice” 
of these irregular courts was long a terror to 
evil-doers; and as the tribunals were coun- 
tenanced by the highest powers in the land, 
those obeying their decrees were independent 
of the regular authorities, while the large 
number of the members and their wide dis- 
persion rendered any sentence passed almost 
certain of execution. 

Such rude administration of justice is, 
however, peculiarly liable to abuse, and in 
course of time the inevitable deterioration 
set in. A Diet of the Empire was held at 
Trier in 1512, when it was declared that “ by 
the Westphalian tribunals many an honest 
man had lost his life, honor, body, and prop- 
erty ;” and even the Archbishop of Cologne, 
their nominal chief officer, admitted that “ by 
very many they were shunned and regarded 
as seminaries of villains.” As the power of 
the State gradually consolidated, the irregu- 
lar courts were suppressed, although they 
were never abolished by any formal enact- 
ment; and it is said that the last remnant of 
the old tribunals was found in operation in 
Westphalia when Jerome Bonaparte was king 
of that country, in the early part of the 
present century. — Chambers’ Journal. 
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SOME REMARKABLE JURIES. 


NE of the most sacred and cherished of 
our institutions is that of trial by jury, 
but in connection therewith many curious 
and amusing incidents can be recorded. 
Early in the present century an attorney who 
filled the high office of sheriff, and who was 
somewhat of a wit, brought together a petit 
jury of twelve of the fattest men he could 
find. When they came to the Book to be 
sworn, it appeared that only nine jurors could 
sit comfortably in the box. The court was 
puzzled what to do; but after a good deal of 
laughing, and not a little squeezing and pro- 
testing on the part of the twelve “ good men 
and true,” they managed to wedge themselves 
in. Literally they were a “ packed jury.” 

The learned recorder who presided re- 
quested that there should be no more “ fat 
panels” summoned to his court. The face- 
tious high sheriff bowed acquiescence ; but, 
determined to have his little joke, summoned 
on the next occasion twelve of the leanest 
and tallest men that the country could pro- 
duce. The droll effect—there being room in 
the box for twelve more jurors of the same 
dimensions — moved the court to mirth, and 
it was some time before the administration 
of justice could be proceeded with. 

At another time the same humorous of- 
ficial impanelled a jury of barbers; but the 
crowning joke occurred at the summoning of 
his fourth and last jury. For that term of 
the court the high sheriff, not having the 
fear of the recorder before his eyes, actually 
brought together a squinting jury. When 
these twelve queer-looking jurors came to be 
sworn, the court could no longer maintain its 
gravity; and recorder, mayor, aldermen, and 
barristers gave themselves up to uncontrol- 
lable laughter. 

At the Huntingdon Assizes in 1619, Judge 
Dodderidge reproved the sheriff for not re- 





turning jurors of sufficient respectability. 
At the next assizes the following list was 
read out with peculiar emphasis, import, and 
pause : Max King of Torland, Henry Prince 
of Godmanchester, George Duke of Somer- 
sham, William Marquis of Stukeley, Edward 
Earl of Hertford, Richard Lord of Worsley, 
Richard Baron of Bythorpe, Edmund Knight 
of St. Neots, Peter Esquire of Easton, George 
Gentleman of Spaldock, Robert Yeoman of 
Barham, Stephen Pope of Weston, Humphrey 
Cardinal of Kimbolton, William Bishop of 
Bugden, John Abbot of Stukeley, Richard 
Friar of Ellington, Henry Monk of Stukeley, 
Edward Priest of Graffham, Richard Deacon 
of Chatsworth. The jury thus summoned 
was “ illustrious” enough even for his lord- 
ship, who commented upon the ingenious 
industry of the high sheriff. 

In Brome’s “ Travels over England” an 
account is given of a curious jury return at 
Rye. The author remarks that by the 
Christian names then in fashion could be 
discovered the superstitious vanity of the 
puritanical precisions of the age. The fol- 
lowing is a list of the jurors: Accepted 
Trevor of Norsham, Redeemed Compton 
of Battel, Faint-Not Hewet of. Heathfield, 
Make Peace Heaton of Hare, God Reward 
Smart of Tiseshurst, Stand-Fast-on-High 
Stringer of Crowhurst, Earth Adams of 
Warbleton, Called Lower of the same, Kill- 
Sin Pimple of Witham, Return Spelman of 
Watling, Be Faithful Joiner of Britling, Fly 
Debate Roberts of the same, Fight-the-Good- 
Fight-of-Faith White of Emer, More Fruit 
Fowler of East Hodley, Hope for Bending 
of the same, Graceful Harding of Lewes, 
Weep-Not Billing of the same, Meek Brewer 
of Okeham. Surely a godly jury, and one 
more likely to err on the side of justice than 
mercy. — 77t-Bits. 
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LONDON LEGAL LETTER. 


Lonpon, Feb. 8, 1893. 
Sin ERE has been no lack of legal incident 
since I penned my last letter, but politics at 
present overshadow everything. Parliament opened 
on the 31st of January, and we are still in the 
midst of the Debate on the Address ; but this pre- 
liminary skirmish will shortly close, and the engage- 
ment become general all along the line, when the 
government disclose their Home Rule Scheme. 
On politics pure and simple, however, I may not 
enter. Rather an interesting question in constitu- 
tional law has arisen in connection with the demand 
of the Radical party for payment of members of 
Parliament. The friends of the proposal are well 
aware that the fate of a bill dealing with the subject 
even in the present House of Commons would be 
most uncertain, and so they have been urging the 
Chancellor of the Exchequer, Sir William Har- 
court, to make the innovation indirectly and quietly 
by simply inserting a provision in his next budget 
by which a draft from the public purse should be 
appropriated for the purpose. This idea has 
fairly bewitched the advanced politicians, who have 
been clamoring for what they style a democratic 
budget. One of their number, eager to bring the 
matter to a point, addressed a letter to the Chancel- 
ior of the Exchequer inquiring as to his hidden pur- 
poses. The reply which this interrogation elicited 
was a sad discomfiture. Sir William Harcourt was 
of opinion that the measure was of so serious a 
character that it would be unwise and unconstitu- 
tional to seek to attain it in the manner proposed. 
A most successful dinner was given the other 
evening by the recently formed Association of 
Solicitors’ Managing Clerks at the Court’s Res- 
taurant in the Strand. Sir Horace Davey, Q. C., 
leader of the Chancery Bar, was in the chair, and 
many eminent barristers and solicitors were present. 
The association was started when solicitors’ clerks 
were threatened with exclusion from audience at 
Judges’ Chambers and before the Chief Clerks in 
Chancery. There are 1,000 managing clerks in 
London, and the association hopes soon to ramify 
in the provinces. The ordinary qualification for 
membership is that the applicant should be a man- 
aging clerk of five years’ standing. The association 
will in any case form a pleasant social centre, and 
18 








bring men together who might not otherwise meet 
one another. 

In Morley v. Loughnan we have had a case of ab- 
sorbing public interest. It is seldom that a Chan- 
cery Court is the scene for trial of a sensational 
cause, but for more than a week Mr. Justice Wright 
was engaged in presiding over the developments of 
as curious a drama as has lately seen the light of 
day. The plaintiffs were the Right Hon. Arnold 
Morley, M.P., Postmaster-General, and his brother, 
Mr. Samuel Hope Morley, executors under the will 
of the late Mr. Henry Hope Morley; the defendants 
Messrs. W. H. Loughnan, Alexander Loughnan, 
and their brother-in-law, Mr. Charles Sleeman. 
The action was brought to recover large sums of 
money amounting to £140,000, alleged to have 
been obtained by the defendants from the late Mr. 
Henry Morley under circumstances which rendered 
the advances invalid. The testator, Mr. Henry 
Morley, was a son of one of our best-known public 
men, Samuel Morley. The lad in his early years 
showed signs of physical and mental weakness, and 
was subject to epileptic seizures. His father, being 
minded to secure a companion for his son, chanced 
to light on one W. H. Loughnan, who, with his 
brother Alexander, one of the other defendants, 
had formerly been a clergyman of the Church of 
England, but was then and afterwards connected 
with the Close sect of the religious persuasion 
known as Plymouth Brethren. It was an express 
condition of Loughnan’s employment that he 
should engage in no discussions as to his own 
peculiar views with his charge. Religious hysteria, 
so frequently associated with epileptic symptoms, 
was one of Henry Morley’s besetting weaknesses, 
and his companion was not slow to avail himself 
of the opportunity thus afforded to gain a complete 
ascendancy over the enfeebled mind of the docile 
patient. To cut a long story short, during the 
years of their connection Loughnan succeeded in 


| diverting into his own pocket and those of his 


friends immense sums of young Morley’s money, 
which in large part at any rate the latter was weak 
and foolish enough to think was well bestowed. 
Latterly the patient was absolutely controlled in all 
his movements by the wily companion, who with 
such ample funds at his disposal acquired valuable 
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properties, invested in carriages and horses for his 
own comfort and convenience, and generally lived 
up to the luxurious standard of life which his 
astute hypocrisy enabled him to do. All the circum- 
stances of the case contributed to the public curi- 
osity, — the large sum in issue, the high social 
position of the aggrieved parties, and the atmos- 
phere of devoted religious feeling with which 
Loughnan had contrived to surround his mis- 
doings. Very bitter feelings have been aroused 
among the Plymouth Brethren; they apprehend 
that the charges of unctuous hypocrisy so con- 
clusively established against a prominent figure in 
the inner circle of Close Brethren may unfairly be 
extended to the body as a whole. Sir Charles 
Russell’s cross-examination of Loughnan was a 
most effective and amusing performance. The 
conclusion was a foregone one; the judge had 
no hesitation in finding for the plaintiffs, and or- 
dering a restitution of the amounts advanced by 
the deceased to his “ companion,” —the only 
difficulty being that probably a very considerable 
part of the large total is spent and gone beyond 
recall. 

A very acute controversy is being conducted 
on the subject of the law officers’ remuneration. 
When the Gladstonian government came into 
power it was grandly announced that for the 
future the Attorney and Solicitor-General would ab- 
stain from engaging in private practice, and would 
dedicate all their time and energies to the service 
of the State. These eminent men, Sir Charles 
Russell and Sir John Bigley, however, continued to 
engage in an apparently extensive private practice, 
as before ; curiosity being aroused, it was then ex- 
plained that the law officers had not been entirely 
prohibited from ordinary practice, that it had been 


arranged they should take cases in the House of | 


Lords and before the Judicial Committee of the 
Privy Council as well as be at liberty to appear in 
any cases in which they were actually engaged, or 
for which they had been retained prior to accept- 
ing office ; the latter proviso of course explained 
Sir Charles Russell’s constant appearances in the 
teeth of the authoritative announcement. The 





liberty thus conceded to the law officers cuts away 
entirely the logical standpoint of those who initiated 
the agitation while the late government was in office. 
Their argument was twofold: it was urged that a 
law officer’s position as a public servant must from 
time to time be interfered with by his interests as 
a private practitioner, and that his official salary was 
amply sufficient to compensate him pecuniarily, 
and in fact could not be properly earned unless 
his entire mind was devoted to the cares of office. 
I need not point out how this specious reasoning 
is equally applicable to the new arrangement. 
But a still more ludicrous feature of the matter has 
developed. Under the old plan the law officers 
never appeared personally in treasury prosecutions 
unless the cases were of great importance, the duty 
being in ordinary circumstances discharged by 
counsel employed by the Crown for the purpose, 
who received fees adequate no doubt but of quite 
moderate proportions. Now we have changed all 
this, and Sir Charles Russell as Attorney-General 
prosecutes in treasury cases that once were thought 
beneath such exalted attention. But mark what 
has happened ; his briefs are marked with a fee as 
high, or almost so, as he would have received from 
a private client, to recoup him as far as possible for 
his sacrifice of income. Thus the law officers 
forfeit their claims to our compassion as well as 
to our reverence. What every one objects to is that 
so much credit should have been taken for a pro- 
ceeding which is as broad as it is long. There 
never was any real and genuine demand that the 
Attorney-General and Solicitor-General should ab- 
stain from private practice while in office ; on the 
contrary, professional feeling is all the other way, 
unless in isolated cases of unrepresentative opinion. 
However, the Gladstonian party made so much 
political capital out of Sir Richard Webster’s con- 
nection with the “Times ” during the sessions of the 
Parnell Commission, and Sir Charles Russell then 
so committed himself to some opinions which one 
fears must be regarded as in advance of his real 
sentiments, that for very shame some reconciliation 
of practice with profession had to be attempted. 


* 
* * 
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CURRENT TOPICS. 


THE KinG’s HiGHway. — In an article in the last 
number of this magazine, entitled “An Episode in 
Lord Coleridge’s Court,” the law laid down by the 
Lord Chief-Justice in the recent case of Harrison v. 
Duke of Rutland was pronounced “sound.” We 
venture the contrary opinion, and according to the 
‘Solicitors’ Journal,” “ the Court of Appeal have had 
to correct the Lord Chief-Justice in his law.” That 
journal states the facts as follows : — 


“The Duke of Rutland was shooting over his moor, 
across which ran a public highway, the soil of the road 
being in the duke, who was apparently also in possession. 
Harrison came on the road, not to travel to any place, but 
solely to remain upon the road and interfere with the sport 
of the duke. The duke, after repeated expostulations, — 
though that is not material,—had him seized and held 
upon the ground until a particular driving of grouse was 
over. That this was done with no unnecessary force 
seems clear. 
to prevent any chance of a struggle, and while the assault 
was in progress the parties appear to have remained on 
pretty good terms. ‘ Sing us a song,’ said Harrison from 
his recumbent position on the ground ; ‘I am fast enough.’ 
‘I hope I am not hurting you,’ replied the keeper who 
was holding him down.” 


Notwithstanding the Chief-Justice read the duke 
a very severe lesson on his unlawful and high-handed 
conduct, and instructed the jury in substance that 
Harrison had a right to be upon the road without in- 
terference from the duke, the jury awarded only five 
shillings damages. Even this was five shillings too 
much; for as the “ Solicitors’ Journal’ clearly shows, 
there was no cause of action. (See 47 Albany Law 
Journal, 58.) Harrison had no right to be upon the 
road for any purpose except passage in a reasonable 
manner. His remaining on the road to annoy the 
duke was illegal; and in laying down bad law to the 
jury the Chief-Justice did not even gain the cheap 
reputation of an advocate of equal rights, as between 
noble and commoner. Harrison was a trespasser on 
the duke’s land, and the duke had a clear right to use 
reasonable force to restrain the trespass on his law- 
ful employment on his own land. All this is well 
enough settled in Dovaston v. Payne, 2 Sur. Lead. 
Cas. 157, and Queen v. Pratt, 4 E. & B. 460. The 


A sufficient number of men were employed | 








former case is euphoniously summed up by Sir Fred- 
erick Pollock as follows : — 


** The right is to pass and repass alone, 

Free and fair is the king’s highway; 
And that your pleader should well have known, 
Whose fault hath lost you this cause to-day. 


“ And now the case is exceeding plain, 
Free and fair is the king’s highway. 
He shews How your kine he might weli distrain, 
And ye shew us nothing to say him nay.”’ 


In the latter case Pratt was convicted of trespass 
in standing on a public road, sending his dog into the 
adjoining cover of the owner of the land, and firing at 
a pheasant thus raised. Erle, J., said: — 


“T take it to be clear law that if in fact a man be on 
land where the public have the right to pass and repass, 
not for the purpose of passing and repassing, but for other 
and different purposes, he is in law a trespasser, like the 
cattle in Dovaston v. Payne.” 


It would be singular if the owner of the soil in a 


| street had not the right to eject from the sidewalk 


in front of his house an organ-grinder who should 


| persist in remaining there and murdering music, after 


being implored to move on. In fact, this right was 
substantially adjudged in Adams v. Rivers, 11 Barb. 
390, in which it was held that a man has no right to 
stand on the sidewalk in front of a house five minutes 
and use abusive language toward the owner; and the 
court asks: “ Suppose a strolling musician stops in 
front of a gentleman’s house, and plays a tune or 
sings an obscene song under his window, can there 
be a doubt that he is liable in trespass?”’ So in 
Fairbanks v. Kerr, 70 Pa. St. 86; s.c. 3» Am. Rep. 
644, it was held that one has no right to make a stump 


| speech in the highway. The court observed : “ A pave- 


ment before another’s house may not be occupied to 
annoy him.” One has no right to occupy or obstruct 
a street or highway continuously and unreasonably, 
even for the transaction of lawful business, as for the 
delivery of distillery slops through pipes (People v. 
Cunningham, 1 Denio, 324), or for wagons to receive 
goods (King v. Russell, 6 East, 427), or for sawing 
timber (Rex v. Jones, 3 Camp. 230), or for receiving 
barrels from a cider-press (Dennis v. Cipperley, 17 
Hun, 69), or for loading wagons by skids across a 
sidewalk (Callanan v. Gilman, 107 N. Y. 360; see 
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also Flynn v. Taylor, 127 N.Y. 596); much less for 
an unlawful and malicious purpose. We sympathize 


with the Chief-Justice in his views on the folly and 
cruelty of killing game as practised by the duke and 
his retainers ; but Mr. Harrison had no right to use 
the highway in his effort to obstruct the hunting-party. 
The Chief-Justice’s humanity, democracy and laud- 
able notion of equality ran away with his law. 


LEGAL PortTRAITs. — The readers of the “ Green 
Bag” will have observed that every month in the ad- 
vertising pages is given a portrait of some ancient 
legal worthy, generally a law reporter. We can sug- 
gest a very good use for these. Buy a copy of that 
most delightful book, Wallace on the Law Reporters, 
and lay these portraits in at the proper places. It 
greatly adds to the interest of the book, and preserves 
the portraits. 

AMATEUR THEATRICALS. — We read with great 
glee that a sheriff out West had seized upon a troupe 
of amateur theatrical performers and immured them 
ina dungeon. We are not quite confident about the 
dungeon part, but we hope it was so. Good Jane 
Austen had the correct idea of this instrumentality 
of the foul fiend; for she makes her novel, “ Mansfield 
Park,” turn upon the base attempt of some young 
people to get up some private theatricals at a great 
country-house in the absence of the proprietor. But 
an overruling Providence blew favoringly upon the 
ship that was bringing him home, and he walked into 
the hall just in time to prevent the desecration. 
Major André deserved his fate all the more because 
he was an amateur actor. It is no wonder that the 
Supreme Court of Pennsylvania have just decided 
(Collins v. Dispatch Pub. Co., 25 Atl. Rep. 456) that 
a printed charge that an employee in the post-office 
department had been accused of “ intimacy with a 
well-known young local elocutionist” is libellous in 
itself. We speak remorsefully, like a reformed sin- 
ner, on this subject; for we once uttered an alleged 
comedy for amateurs (copies of which we fear are 
still for sale by Samuel French & Son, of New York 
City; price, ten cents; title, ‘““Our Best Society”) 
The foregoing, however, is without prejudice or 
offence to a recent enactment, at Elmira, N. Y., by 


amateurs, for charitable purposes, of the trial scene | 


in ‘** Pickwick Papers.” This seems to have beena 
resource of the Hon. J. Sloat Fassett to soothe his 
spirit so recently perturbed by his defeat in the con- 
test for the Governorship by Mr. Flower. Sundry 
other lawyers took part, and were aided and abetted 
by other citizens and by influential citizenesses. Mr. 
Fassett personated Mr. Justice Stareleigh ; and when 
the jury disagreed, against the form of the novel in 
that case made and provided, he set aside the ver- 
dict, and fined. them $15 apiece for contempt of court. 
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To our surprise Mr. Pickwick was not personated 
by Senator Hill, who has a certain physical qualifica- 
tion for the part; but perhaps he is not in a playful 
mood of late. 


BLASPHEMY. — It is reported in the newspapers 
that in 1881 the late Judge Comegys of Delaware 
charged a grand jury at Wilmington in respect to 
a lecture delivered there by Colonel Ingersoll, as 
follows : -— 


“Tsay to you that the law of this State is against the 
insulting of God by reproachful or derogatory language 
or expressions, and exciting the passions of the people by 
treating their religion with contempt.” 


This is taking ‘‘ Bob” too seriously. His infidel- 
ity is part of his stock-in-trade. We should as soon 
think of advising the spanking of our three-year-old 
grandson for saying, “ Gosh!” or “ Bully!” (as he 
frequently says), as of punishing Bob for blasphemy. 
We predict, in all seriousness, that if he has his senses 
when he dies he will die a Christian. The age has 
outgrown the policy of punishing people for blas- 
phemy; and if it is still punishable in Delaware, as 
we infer it is, it ought in consistency to be punished 
by whipping, or by setting in the stocks or standing in 
the pillory, with a popular accompaniment of over- 
ripe eggs. 

REFRESHERS. — This is a term little understood 
among American lawyers, but we believe that it 
means pecuniary jogs to the professional intellect and 
action. We are reminded of it by a full-page adver- 
tisement in the London “ Law Times,” consisting of 
a huge picture of a wigged, banded, and gowned bar- 
rister, with a double eyeglass on his nose, and in his 
hands a smoking cup labelled “ Cadbury’s Pure 
Cocoa,” from which he is in the act of drinking. 
The picture is inscribed, “ A refresher.” Whether 
this is a recommendation, or a representation of a 
professional habit, we are not informed. At all 
events, it is a clever appeal, and it will go far to dis- 
abuse the American public of the notion that the Eng- 
lish barrister’s recess-refresher is a mug of ale. By 
the way, we note that the wig in the picture has six 
curls. Is this indicative of age or standing, or is it 
the customary number? We gather no hint whether 
the picture is a portrait from life or a fancy picture. 
Although we have received no refresher nor even a 
retainer from Mr. Cadbury, we do not mind saying 
that we regard cocoa as decidedly a more wholesome 
refresher than whiskey, which we fear is in many in- 
stances too apt to be the American lawyer’s refresher 
in strenuous trials. 

BEN BuTLER. -— Death has been busy among the 
busy B’s of our country, — Blaine, the most brilliant 
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statesman; Brooks, the most beloved preacher; and 
Butler, the most blatant lawyer. The statesman and 
the preacher do not fall within our purview, but of 
Butler we may speak our mind. To us he stood for 
some of the most unpleasant traits of American char- 
acter, —its “cheek,” its vanity, its restlessness, its 
political versatility and self-seeking. He certainly 
was an extraordinary character. Nature had given 
him an unparalleled outfit. His brain was bigger, 
we believe, than Webster’s or Cuvier’s or Napo- 
leon’s. But the huge fruits and vegetables of Cali- 
fornia are not so fine as the smaller products of the 
east, and it may be that intellect is not to be measured 
by the size of the brain. He was, however, a person 
of remarkable energy, audacity, administrative ability, 
and fertility of resources. Nobody ever supposed 
him much of a lawyer, except in a persistent, un- 
daunted, and executive way. He was no general. 
The powder-ship off Fort Fisher and the Dutch Gap 
canal rendered him ridiculous as a military man, and 
yet as the governor of a turbulent and conquered city 
he was extremely successful, although somewhat ob- 
jectionable to the conquered. He was no statesman. 
Even his claim to the invention of the term ‘“ Contra- 
band,” to illustrate the status of runaway slaves dur- 
ing the war, has been disputed. He was ashifty and 
self-seeking politician, and yet he seems to have loved 
his country, — perhaps out of spite. His vanity was 
colossal, — riding behind four white horses and bow- 
ing to the newsboys and shoeblacks, when posing as 
a hopeless presidential candidate, was exactly his réle. 
He was generally regarded with a sort of curious and 
amused wonder; so. he was elected governor as a 
kind of joke by Republicans who were curious to see 
what queer things he would do. He loved a row 
and was always in one, and made rows to order with 
the politicians, the military authorities, and the courts, 
and died in a row with his publisher. The worst 
thing in his career was the way he got his money. 
When he was in command in New Orleans, his 
brother became enormously rich in trade in the great 
products, and dying left it all to Ben. We do not 
suppose he himself made much in “ spoons ” and the 
like ; but his brother got very rich. We do not hear 
that Ben has left any of his millions to charity or 
religion or education. On the whole he was not a 
pleasing character, although it is said he could be 
very charming when he tried. It seems to us that his 
great defect was his lack of the moral sense. Men 
will not love to think of him, as they will-of Blaine 
and Brooks, and he has left no works to praise 
him. 

Novet Law.—In the November number of 
“ Harper’s Magazine” is a clever law story by Rich- 
ard Harding Davis, entitled ‘“‘ The Boy Orator of 
Zepata City,’’ in which the scene is laid in Texas. 
Mr. Davis got two matters wrong. In the district 





attorney’s speech to the jury he scores the prisoner 
unmercifully for other crimes notoriously committed 
by him. This line of address would not be tolerated 
in Texas, and if objected to by the prisoner’s counsel, 
would be ground for a new trial. Again, in Texas 
the jury “assess the punishment” in all criminal 
cases, and the judge has nothing to do with it. So 
the prisoner’s touching appeal for mercy was ad- 
dressed to the wrong tribunal. It would seem quite 
worth while for an author to try to arrange these details 
correctly ; but many authors, like Mr. Davis, know 
the law only by intuition. 





SUMMER LAW SCHOOLS. — Summer law schools 
are a new invention, and are to be credited, if we 
are correctly informed, to the venerable Prof. John 
B. Minor, of the University of Virginia, the author 
of the well-known “ Institutes.” This untiring gen- 
tleman, among his institutes, runs a law school in the 
summer months, at which he is the sole instructor, 
charging a fee of $50. It has been stated that he has 
two hundred pupils, and thus he rakes in the snug 
sum of $10,000 for the haying-season, when most 
lawyers are loafing, hunting, fishing, yachting, playing 
cards, and drinking spring-waters. We are not in- 
formed whether he suspends instruction on the Fourth 
of July. Perhaps he condescends to adopt. that as 
his vacation. We only wonder the old gentleman 
does not engage to fill a pulpit on Sundays in his 
vicinity ; but perhaps he crams on that day for the 
labor of the ensuing six. Probably the young gentle- 
men get their money’s worth. It has been intimated 
to us that the Cornell professors contemplate a simi- 
lar course at Ithaca, N. Y., next summer. This 
would be an ideal place to study law in the warm 
weather, and the students would be sure of competent 
and varied teaching. Evening law schools, which 
are an established institution in the City of New 
York, have thus a rival in the art of “occupying the 
time.” There is also one, the Sprague Law School, 
at Detroit, which teaches law by correspondence, 
and is a very flourishing and busy institution. 


NOTES OF CASES. 


A PRESIDENT’s Toms. — Having considered the 
case of Mary Washington’s tomb, we are at leisure 
to take up that of President Polk’s tomb. This 
chief-magistrate cannot possibly be remembered for 
anything he did,—unless it was to defeat Henry 
Clay, — but only for the acquirement under his ad- 
ministration of a vast area of territory by the gov- 
ernment. Probably feeling the danger of being 
forgotten, he provided by will that the remains of 
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himself and his wife should be interred on his home- 
stead at Nashville, called the “* Polk Place;” and to 
prevent the place from ever passing into the hands 
of strangers to his blood, he devised the same to the 
State of Tennessee in trust to permit the same to 
be occupied by the nearest of kin of the name of 
Polk, deemed worthy and proper, or in default 
thereof, by such other blood relation as the State 
may designate, such occupant to keep the house, 
premises, and tomb in repair, and preserve the tomb 
intact. The Polk family, says the “‘ American Law 
Review,” — 


“were mean enough in the aggregate to join together in 
a suit in chancery to set aside his will, on the ground that 
it was void as being contrary to the provision of the Con- 
stitution of Tennessee against perpetuities. The names 
of these obscure persons, who could only become famous 
through this act of unmitigated littleness, will not be 
printed by us. Their names make a long column at 
the head of a bill in chancery. They claim various por- 
tions of the estate, some of them as small as a one three- 
hundred-and-thirty-seventh part. The infinitesimal mean- 
ness of a person who will join in a bill in chancery to 
recover a one three-hundred-and-thirty-seventh part of the 
estate of a deceased President of the United States, who 
disposed of it by his will in the vain hope of being able 
thereby to perpetuate his memory, which estate cannot 
on any estimate be worth more than fifty thousand dol- 
lars, and would probably not sell for half that sum, can 
be imagined, but can hardly be paralleled. Nevertheless 
the court, before whom this suit in equity was heard, found 
itself obliged to administer the law.” 


Chancellor Allison has set aside the trust. In his 
opinion he states the claims of the respective parties 
as follows : — 


“ The Polk family, descendants of the testator’s brothers 
and sisters, maintain by their bill that the foregoing de- 
vise in trust to the State of Tennessee is void, because : 

“(1) The State of Tennessee has no power to accept or 
execute the trust. 

“(2) The trust is too vague and uncertain. There is no 
standard, nor are there any reliable means, whereby such 
persons as the testator desires to enjoy Polk Place can be 
designated or ascertained. 

(3) The devise creates a perpetuity by the provision 
that the trust shall be kept there, and kept in repair for- 
ever, and that no building shall ever be erected on that 
spot. 

““(4) It establishes a perpetuity, in that it provides that 
Polk Place shall be held by the State in trust for such 
persons of the house of Polk as may be designated by the 
State from time to time forever, and thereby make said 
lands inalienable forever. 

*“*(5) It establishes a house of nobility, and secures, 
through the instrumentality of the State, to a succession 
of persons related in blvod, privileges and honors incon- 
sistent with the laws of the State. 

“(6) The said trust is personal and peculiar to the 
State, and plainly not committed for its execution to any 
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private person; and as the State cannot accept and exe- 
cute the same, it cannot be executed at all. 

“The State of Tennessee affirms that the main object 
of the testator was to set apart a small lot of land fora 
tomb for himself and wife, as a charitable use, which he 
had the authority to do; and that the other matters of the 
devise were but incidents in the execution of this purpose, 
and cannot affect the lawfulness of his principal devise. 

“This will was written by the testator with his own 
hand, in the executive mansion at Washington, at a time 
when he was President of the United States. He wasa 
lawyer of recognized ability, had filled many high public 
offices with distinction, and reflected great honor upon his 
State. His will was witnessed by a law partner and a 
senator in Congress, and named as executor one of the 
justices of the Supreme Court of the United States. It 
comes to us with the impression of having been carefully 
thought out before it was formally put down and pub- 
lished as his last testament. Recently John Shakespeare 
made a bequest to establish a museum at Stratford-upon- 
Avon in the house where Shakespeare was born. The 
bequest was assailed as void, because it established a 
perpetuity. When the case reached the Court of Chancery 
Appeals, the Lord Chancellor said, in substance, that the 
inclination of Englishmen to give effect to everything that 
contributed to the honor of Shakespeare was so strong 
that it was necessary for the judges to enter into a cove- 
nant not to violate the fixed rules of law established for 
determining perpetuities.” 


The Chancellor considers the trust violative of 
the law against perpetuities, as it was not for public 
charity. On this he observes : — 


“Mr. Polk has made no reference to the public in his 
will; it does not become a factor, whether we consider 
the will as a provision for his family, or to provide a 
tomb, or to establish a fund to keep up the tomb. Every 
essential feature is bounded by his own interests, or that 
of his family. Those interests are private ; the public are 
not concerned in them.” 


And he concludes : — 


“ As no one of the different intentions of the testator 
could be carried out without maintaining a perpetuity, the 
whole will must be set aside so far as concerns Polk 
Place, and that property turned over to his heirs-at-law. 
Having reached this result for the reasons given in the 
foregoing opinion, it becomes unnecessary to review the 
other grounds upon which the heirs have placed their 
right of action. Although the judiciary have reached this 
conclusion by an adherence to well-established precedents, 
the other departments of the State government, it is to be 
hoped, may yet find some ways and means to preserve for 
all the people of Tennessee the tomb of her illustrious 
son.” 

It has always seemed to us a pretty hard rule that 
one cannot provide for the permanent preservation 
and care of the last resting-place of himself and his 
family. As for keeping up his earthly dwelling- 
house, we have no sympathy with that. 
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THE CoLor LineE.— A curious case upon the 
“color line” is Central Railroad, etc. Co. v. Strick- 
land, in the Georgia Supreme Court, in which it was 
held that the damages of a passenger wrongfully 
expelled from a railroad train are not to be enhanced 
because ot the employment of a colored train-hand in 
the “bouncing.” The court said: — 


“It cannot be denied that a railroad company, or any 
other person, has the right to employ a colored servant, 
and may require of such servant the performance of all 
proper duties which fall within the scope of his employ- 
ment. To establish the contrary of this proposition would 
lead to consequences utterly absurd and unreasonable, and 
would result in endless trouble and inconvenience. This 
is too plain for argument, and consequently there can be 
no wrong or impropriety in the employment by a railroad 
company of a colored train-hand ; and it is equally appar- 
ent that this train-hand may, if necessary, be called upon 
by the conductor to assist in ejecting a passenger from 
the train who has no right to be upon it. If the passenger 
is lawfully and rightly ejected, he certainly would have no 
cause of action against the company merely because a col- 
ored employe assisted in putting him off. This being 
true, the wrongful ejection of a passenger is not aggra- 
vated by the fact that the conductor called upon a colored 
train-hand for assistance in making such ejection. . . 
But we do rule distinctly and unequivocally that the race 
question is not properly involved in such transactions, 
and that it is unlawful to hold a railroad company liable 
for greater damages than the amount for which it would 
be justly liable were the employe aiding in the expulsion 
of the passenger a man of his own color. In our opinion, 
therefore, the court erred in refusing to charge the request 
contained in the tenth ground of the motion. Especially 
under the circumstances attending the trial of the present 
case do we think the defendant company was entitled to 
have the jury instructed as to the law governing its lia- 
bility in this respect. Counsel fot the plaintiff in arguing 
the case before the jury had insisted that his client was 
entitled to greater damages, because the conductor called 
upon a ‘nigger’ employe to aid in pulling him off. In 
fact, the ‘nigger’ did not touch the plaintiff; but the 
charge requested was specially pertinent in view of the 
argument, and the refusal of it not improbably worked a 
hardship on the company.” 





AN OsITER Mute. —In Marshall v. Dossett, 
Supreme Court of Arkansas, 20 S. W. Rep’, 810, 
the court thus stated and decided the case, which 
was replevin by attorneys at law for a mule: — 


“An attorney who had agreed to defend a prisoner 
confined in jail, for a stipulated fee, afterwards, and while 
the relation of attorney and client subsisted, accepted a 
promise from the client to confer upon him a gratuity, in 
the form of a mule, in case the attorney succeeded in 
restoring him to liberty. Such is the jealousy with which 
the courts guard transactions between attorney and client, 
while that relation exists, that the authorities agree that 
if the gift had been executed by delivery, when the prom- 





ise was made under the case found, the client could have 
revoked it. Weeks Atty’s, § 364; 1 Bigelow Frauds, 
265; Lecatt v. Sallee, 3 Port. (Ala.) 115. But the prom- 
ise to make the gift in this case was not executed. The 
promise to make a gift of chattels, irrespective of the rela- 
tion of attorney and client, confers no title or right of 
possession to the property promised, and affords no 
ground for a remedy against the promisor, by replevin or 
otherwise.” 


The latter ground was clearly sufficient, and the 
former was oditer. We are inclined to think that 
the gift, if executed, would have been revocable on 
the ground that it was against public policy not to 
leave the prisoner a mule on which to get out of the 
State. 





ROLLING Hoop. — The Supreme Court of Wis- 
consin, in Reed v. City of Madison, 53 N. W. Rep. 
547, hold that a child injured by a defect in a side- 
walk is not debarred from recovery because she was 
rolling hoop at the time. This was put on the ground 
that she is notwithstanding a “ traveller.” The court 
said : — 


“ A person passing from place to place on a sidewalk is 
a traveller thereon. He is going somewhere. It makes 
no difference whether it is for business or for pleasure, or 
merely to gratify an idle curiosity. Chicago v. Keefe, 
114 Ill. 222. It is not unlawful, wrong, or negligent for 
children to play on the sidewalk, McGarry v. Loomis, 
63 N. Y. 104; s.c. 20 Am. Rep. 510. The plaintiff was 
travelling on the sidewalk to go to a certain place to meet 
her playmates, and while so travelling she followed her 
hoop, which she guided before her. The hoop accelerated 
her travelling, and made it a pleasure. The following and 
guiding her hoop did not make her any the less a traveller. 
She did not stop to play with her hoop on the sidewalk, 
and the playing with her hoop did not divert her from going 
straight on toward her destination. She was a ‘traveller’ 
in the strictest sense of the word. The rolling of her hoop 
before her was not fer se negligence; but the jury may 
consider that fact on the question, and as to whether it 
contributed to produce the injury. Sutton v. Wauwatosa, 
29 Wis. 21; s.c.9 Am. Rep. 534; Kunz v. City of Troy, 
104 N. Y. 344; s.c. 58 Am. Rep. 508. See other cases 
cited in appellant’s brief. Every case must be decided on 
its own facts. We hold only that in this case the rolling 
of the hoop was not inconsistent with the plaintiff being 
at the same time a traveller on the sidewalk. It is natural 
for a child to play, early and late, at home and abroad, 
going and coming, and everywhere. Because it plays on 
its travels on the sidewalk it should not be declared an 
outlaw, or excluded from the usual.remedies of the law. 
This seems to be a very plain case, both by reason and 
authority, that this little girl was a traveller on the walk 
when injured by reason of its defective condition.” 


Whether this would apply if the child had been 
injured at a game of tag, or while selling newspapers, 
might be doubtful. How would it have been held if 
she had been skipping rope? 





144 


The Green Bag. 








SUNDAY OBSERVANCE. — Two recent cases on 
this point are of interest. 
Court, in State v. O’Rourk, 46 Albany Law Journal, 
534, hold that playing ball on Sunday is “ sporting,” 
rendering the player liable to punishment under the 
statute. Chief-Justice Maxwell preached an excel- 
lent sermon on Sunday observance, adorned with 


much historical learning, and with some eloquent | 
| A Sunday newspaper is not necessary, although very 
| convenient; it is rather a luxury, like ice-cream and 
| cigars. 


praise of the teachings of Christ, which is none the 
less good because oditer. The only question was 
whether ball-playing is “sporting;’ and that was 
easily solved in the affirmative. We commend the 


opinion to the perusal of our readers, for it is sensi- | 


The Nebraska Supreme | 


| ball-playing. 


| “necessity or charity.” 


ble and healthful, and its inculcations are much 
needed in these days, and might well be pondered 
in Brooklyn, “city of churches” and of. Sunday 
The other case, Commonwealth v. 
Matthews, Pennsylvania Supreme Court, holds that 
selling newspapers on Sunday is not a work of 
We think the Chief-Justice 
is sounder in this view than in his views of “treason.” 


One thing is certain, — the bawling of news- 
boys on Sunday near churches during service is a 
crying nuisance, and should be choked off. 
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THE GREEN BAG. 


PHILADELPHIA lawyer is responsible for 
the following : — 


Editor of the “ Green Bag”’: 

The following lines tell of an actual experience of 
mine in my practice. Owing to something that oc- 
curred I wrote my client, a German, to bring his wife 
to my office. It transpired that he had no wife; and 
when he came he really asked me if it would be 
necessary for him to get married. 


Saw his Way out. 


Ach! Vot is dis? Oh, mine Gott, 
I vish dot my proberty 
Vas gone to pot. 


Mine liar says I must bring 
My vife down to his office 
To sign someding. 


Und says, also, dot he von’t 
Go furter mit de matter, 
If I yust don’t. 


Vell, now, dot makes me feel sad. 
I have n’t got me no vife, 
Und never had. 
But vaite; ha! I have it now. 


Dot dere sale vill not bust for 
Vant of a frou. 
I'll splice mit a gal, und I don’t care who, 
Dot sale of mine proberty must go trou. 


Yours truly, 


WE are indebted to a Brooklyn subscriber for 
the following correction of an error in our obituary 
notice of Benjamin F. Butler: — 

19 





BROOKLYN, N. Y., Feb. 18, 1893. 
Editor of the “ Green Bag”: 

DEAR SIR, — I notice in your February number of 
the “Green Bag,” on page 102, you state that “at 
the time of his death General Butler was the only 
surviving Volunteer General officer who had served 
in the war.” 

In this you made an error, for there are many Vol- 
unteer General officers who served in the war alive 
to-day, and hope to be alive a good many years 
hence. 

To make a rough estimate, I should judge there 
are at least from fifty to one hundred such. 

In this city there are now, to my knowledge, the 
following : Tracy (Secretary of Navy), Catlin, Fowler, 
Molineux, Cullen, Woodford, Pratt, and others I can- 
not now name. Generals Slocum and Howard were 
volunteers, but were educated at West Point. 

In New York City I couldalso mention some names; 
but I have stated enough to call attention to the 
error. 

A READER. 


LEGAL ANTIQUITIES. 


THE “ Massachusetts Centinel” in April, 1788, 
calls attention to the following law of the town of 
Boston : — 


To prevent Excess and vain Expense in Mourning, &c. 


Ir Is HEREBY ORDERED, That in future no scarfs, 
gloves or rings shall be given at any funeral in this 
town, nor shall any wine, rum, or other spirituous 
liquor, be allowed or given at, or immediately before 
or after, any funeral in this town, under pain that the 
person or persons giving, allowing or ordering the 
same shall respectively forfeit and pay the sum of 
twenty shillings for each offence. And itis further 
ordered, That whatever male person shall appear or 
walk in the procession of any funeral in this town 
with any new mourning or new black or other new 
mourning coat or waistcoat, or with any other new 
black apparel, save and except a black crape around 
one arm, or shall afterward on account of the de- 
cease of any relation, or other person or persons, 
put on and wear any other mourning than such piece 
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of black crape around one arm, shall forfeit and pay 
the sum of fwenty shillings for every day he shall 
put on and wear or appear in the same. AND no 
female, of whatsoever degree, shall put on, wear or ap- 
pear at any funeral in this town, in any other mourn- 
ing or new black clothes whatever, other than a black 
hat or bonnet, black gloves, black ribbons and a 
black fan, on pain to forfeit and pay the sum of 
twenty shillings ; and also forfeit and pay a like sum 
of twenty shillings for every day she shall at any 
time at, or after such funeral, put on wear or appear 
in such new black clothes, as or for mourning, other 
than black hat, bonnet, black gloves, black ribbons 
and a black fan as aforesaid. 


FACETIZ. 


THE following is a true copy of an affidavit to 
obtain a warrant before a justice of the peace in 
a certain county in western North Carolina. The 
names alone are changed. 


STATE OF NORTH CAROLINA, io Court, 
— — Counry. Before — —— —— — 


John Smith being duly sworn deposes and says 
that at and in said county and in Town- 
ship Tom Jones and Will Brown did feloniously and 
willfully gether my Sund Jack and toted him to the 
River and throde him in and cursed him and told him 
dam him to waid contrary to law and against the 
peace and dignity of the State. 








Sworn to & (Signed) 
subscribed before me, &c., JOHN SMITH. 
G. W. H., J. P. 


A warrant was issued, the parties were arraigned 
before the magistrate and bound over. It is 
needless to say that the prosecuting official was 
puzzled as to how to draw his bill; but finally he 
decided upon a bill for an assault. The grand 
jury failed to find a true bill, and the parties were 
discharged. 

Tue lawyer and the tailor are alike in one re- 
spect, —they both spend a great deal of time in 
pressing suits. 

° anipenae 

A COLORED attorney practising in a court not a 
thousand miles from Richmond, Va., animadvert- 
ing very strongly upon the testimony of an adverse 
witness, used the following somewhat remarkable 
language * — 








“ Gentermens ob de Jury, yo dun heard all dat 
bal-haded conterband dun said. But, gentermens, 
he didn’ tell de trufe. Ef he had er been swore 
lak he would er ben swore thirty yeahs ago, ef he 
had er ben tole that unless’n he tole de trufe his 
ears would er ben cut off smack up ter his hade, 
he would er tol de trufe. But stidder doin’ dat 
he kim heah an fregerdis dis Jury gin de prisner at 
de bah, dat po’ ignunt, discomposed, and eluded 


” 


man. 

SOME years ago, says a Milwaukee paper, 
Ephraim Mariner tried a case in the Circuit Court 
for an old Irishman. The suit was against the 
brother of Mr. Mariner’s client. It was fought 
bitterly, and there was a great deal of feeling dis- 
played during the course of the trial, as there al- 
ways is when relatives get to fighting each other. 
Mr. Mariner won the case. His client was in a 
state of exultation. He thanked the lawyer again 
and again. When he reached the south door of 
the court-house, he paused before going down the 
steps, and, slapping his lawyer a vigorous blow on 
the back, he said, — 

‘We bate them, did n’t we, Mister Mariner?” 

“Yes, Andrew, it came out as I said it would,” 
said Mr. Mariner, quietly. 

‘* Mister Mariner,” said the old man, his voice 
trembling with emotion, “ you’re a gentleman — 
in disguise.” 

THE late Judge Thomas J. Devine, of San An- 
tonio, Texas, was defending a case brought by a 
noted money-lender, whom we will call Paul 
Steiner, against a Texas cowboy, whom we will 
call Bill Brown. Col. Mac. Anderson was for 
the plaintiff. 

The note bore interest at the usual rate in those 
days of five per cent per month, and provided for 
ten per cent attorney’s fees. 

In the course of his remarks to the jury, Judge 
Devine grew eloquent, and said, — 

“Gentlemen of the jury, Paul Steiner, like his 
great prototype, Shylock, demands his ‘pound of 
flesh,’ etc., etc.” In reply, Mac. Anderson, who 
knew more about the cattle-trade than he did 
about Shakspeare, became quite sarcastic and in 
eloquent tones said to the jury, — 

“Gentlemen of the jury, Judge Devine says 
that my client -vants a pound of flesh, but what 
does Bill Brown want? He wants meat, blood, 
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hair, hide, horns, hoofs, and all.” The jury gave 
the plaintiff his pound of flesh. 


ALTHOUGH the Canadian Bar incline to ape in 
court the heavy decorum of their English brethren, 
they are sometimes guilty of the crime of joking 
among themselves, as the following incident estab- 
lishes beyond peradventure : — 

During the recent trial of the Rideau Canal Case 
(Sparks’ Heirs v. The Queen) before Mr. Justice 
Burlidge in the Exchequer Court at Ottawa, a 


professional wag remarked to a brother lawyer that | 
“This Sparks matter seems to have emitted some | 


| 





burning questions.” ‘“ Yes,”’ was the prompt reply ; | 


“the case deserves to be placed among the Scin- 
tille Furis.” 


NOTES. 


In Minnesota justices of the peace are required 
to report all criminal actions commenced before 
them to the county attorneys of their respective 
counties. The following are reports of justices of 
the peace to the County Attorney of Olmsted 
County for the year 1892 : — 


I am happy to inform you that since my appoint- 
ment as Justice of the Peace of have had 
neither a criminal or a civil suit, and am in hopes 
that the same rush of business will continue through 
the term, as it is a class of business that I dislike, as 
I am not qualified, neither am I competent. Practi- 
cal experience teaches me of this fact; for instance, 
I officiated two years as justice. In that time I is- 
sued two summons, got sued three times myself, 
married two couple, and neither of them stuck. 

Respectfully, 


——_ ——, J. P. 


STATE OF MINNESOTA t ss. 
CouNTY OF OLMSTED. 

At a Justice’s court, held at my office in said 
County, before me, , a justice of the peace 
in and for said county, for the trial of , for 
the offence hereinafter stated, the said 
was convicted of having on the 4th day of December, 


take a halter off from a horse at night, in the stable 
of & belonging too the said 








cost, said cost amounted to $6.72, and the said fine 
has been paid to me. 

Given under my hand, this 6th day of January, 
A.D. 1893. 








Justice of the Peace. 


Tue “ Reconstruction” Constitution of 1868 
abolished the different forms of action in the old 
North State, and reduced them all to one; but 
“befoah the wah” it was the easy practice of 
counsel to bring cases to an issue bya mere mem- 
orandum entered on the docket. Miss Margaret 
Patterson, of Cumberland County, was an elderly 
maiden lady of means, who found occasion to 
bring against William McKay an action of trespass 
on the case. McKay’s counsel was a certain wag- 
gish Mr. Winslow, who observed, on looking over 
the appearance docket at the opening of term, 
that plaintiff’s attorney, Mr. Troy, had not entered 
the usual memorandum. He thereupon entered 
defendant’s appearance, and wrote this effusion 
upon the docket : — 


“ Billy McKay, for his satisfaction, 
Demands of Miss Margaret the cause of her action, 
And wants to know why, in this public place, 
She has undertaken to sue him in case.” 


When Mr. Troy discovered this demand for a 
bill of particulars, he wrote beneath it as follows : 


“Miss Margaret replies with a kind of a snigger : 
‘Why, Billy, you know you converted my nigger, — 
Converted him, not to the God of the sinner, 

But converted to cash, —and you are the winner ; 
So, having received, and failed to pay over, 
You therefore are sued in an action of Trover.’” 


In a recent case in Massachusetts the evidence 
showed that a young gentleman of twenty and ‘‘a 
maid of seventeen ’’ summers went to ride together 
in a buggy. ‘Their horse took fright, ran with 
them, and was stopped by turning into a yard, and 
against a barn belonging to a clergyman legally 
qualified to solemnize marriages” (a fact of which 
the‘horse, from his conduct, must be presumed to 


‘daniel , | have been cognizant). The gentleman said casu- 
A.D. 1892, at Kalmar, in said county, did feloneously 


& make off | 


with the said halter, and upon such conviction, the 


said court did adjudge and determine that the said 





should pay a fine of three dollars ($3) and | 


ally, like Mr. Wemmick in “ Great Expectations,” 
“ This would be a good time to be married ;” and 
the lady readily assenting, it was done. It is need- 
less, perhaps, to add that proceedings for a divorce 
were the natural and early result. 
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In Missouri the right of a husband to the pre- 
sumption of being ‘‘ head of the family” was sus- 
tained in Whitehead v. Tripp, 67 Mo. 415, where, 
under the homestead law, a man was so held, 
though his wife had deserted him and was living 
in another State with another man, and he was 
living in improper relations with another woman ; 
“for,” say the court, “the domicile of the hus- 
band drew after it that of the wife.” In England, 
however, where a testator bequeathed £500 to his 
‘dear wife Caroline ” the court held that this did 
not belong to his wife (who was named Maria), but 
to a woman named Caroline, who was living with 
him as his mistress ; and “‘ dear wife” was rejected 
as surplusage; “for how,” said Baron Maule, 
“could she be dear to him, when he would not 
live with her?” We cannot say, unless to suggest 
that perhaps she might have been regarded as 
“lost to sight, to memory dear.” 


SoME months ago we drew attention to the sor- 
rows of district judges who have to peruse a mass 
of very bad handwriting. One such sorely tried 
officer tells us that he was perusing the testimonials 
of an applicant, and he came upon one which said, 
“He is ascamp and lazy character.” This seemed 
too good to be true, and on reference to the drawer 
it was found to be, “He is an exemplary char- 
acter.” Really, some men in this country seem to 
be of the opinion which Hamlet held in his youth- 
ful days: “I once did hold it, as our statists do, a 
baseness to write fair.” — /ndian Jurist. 


In a paper on “County Jails as Reformatory 
Institutions,” Mr. Edward B. Merrill, of New 
York, tells of a jail in that State, upon the outer 
walls of which “is an inscription, cut in stone, in- 
forming the curious passer-by, with a finer regard 
to the customary game played in the neighboring 
tavern than to the strict demands of a correct 
Latin version, that it was ‘ Erected Anno Domino 


1853.’ ” 


THE vacancy on the bench of the Supreme 
Court of Canada, caused by the death of the late 
Chief-Justice, Sir Wm. J. Ritchie, has been filled 
by the appointment of Robert Sedgewick, Q.C., 
the late deputy minister of justice. Judge Sedge- 
wick was born in Scotland in 1848, and came to 
Canada with his parents in the following year. He 





was educated at Halifax, N. S., and was called to 
the bar in 1873. Previously to his appointment 
as deputy minister in 1888, he practised his pro- 
fession at Halifax. His early elevation to the 
bench is regarded as a fitting tribute to his emi- 
nent professional attainments. 


THE only case on record of a lawyer building an 
ark occurred in 1540. At that time Blaise D’Au- 
riol, a professor of the canon law of Toulouse, be- 
came so terrified at the prediction of a deluge by 
a pretended prophet at that time, that he actually 
had a big ark constructed, in which, like Noah, he 
hoped to escape. But no flood came. He died 
soon after, and was henceforth spoken of as an 
Ark-angel. 


fiecent Deaths. 


Hon. JOHN SCHOLFIELD, a member of the Su- 
preme Court of Illinois, died on February 13. 

He was born in Marshall County, IIl., in 1834. 
His father, Thomas Scholfield, was of Pennsyl- 
vania Quaker stock, though born in Virginia, and 
came to Illinois in 1830. The wife of Thomas 
Scholfield was a Flood, and came from Mus- 
kingum County, Ohio. Their son worked on the 
farm and went to country school until he was 
sixteen, when his mother died. 

He then went to live with his uncle, Jacob An- 
derson, at Martinsville, also going to school there. 
The old national road to St. Louis ran through 
Martinsville, and Anderson kept a tavern and 
stable. In this stable young Scholfield worked two 
years for his board, clothing, and schooling. He 
was a studious boy, and kept several books in the 
loft of the barn, it being his ambition to. become a 
lawyer. Judge Scholfield used to tell how he once 
took a stable-tip from a man who afterward came 
before him to argue an important case in the Su- 
preme Court of Illinois. From the stage barn 
young Scholfield went to Marshall, and entered an 
academy kept by a Congregational minister named 
Adams. To support himself while in school he did 
chores and odd jobs nights and mornings for 
Sheriff Thomas Handy. 

It is said he never spent an idle hour in those 
days, joining the youngsters of his age only in 
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games of ball or other athletic sports, and return- 
ing immediately to his books. From 1851 to 1854 
he taught a district school, continuing his studies 
incessantly, and then entering the Louisville law 
school, obtaining the money for this purpose by 
selling his interest in a small piece of land left him 
by his uncle Jacob. Graduating from the law 
school after a two years’ course, he returned to 
Marshall, was admitted to the bar, and in 1856, 
when only twenty-two years old, was elected State’s 
Attorney for the fourth judicial circuit. 

In 1860 he was elected to the Legislature of 
Illinois. All this time he kept up a moderately 
large but constantly increasing law practice in five 
or six counties. In 1869 he was elected. without 
opposition to represent the counties of Clark and 
Cumberland in the Constitutional Convention. In 
1870 he was appointed general solicitor for Illinois 
of the Vandalia Railroad, a place which he resigned 
three years later to go on the Supreme Bench. In 
1879 Judge Scholfield was re-elected without op- 
position, Republicans as well as Democrats cast- 
ing their votes for him. He was again elected in 
1888. 
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BOOK NOTICES. 


A TREATISE ON THE ADMISSIBILITY OF PAROL 
EVIDENCE IN RESPECT TO WRITTEN INSTRU- 
MENTS. By Irvinc Browne. L. K. Strouse 
and Company, New York, 1893. Law sheep. 
$5.00 net. 


Mr. Browne is one of the few legal writers who has 
the power to state clearly and succinctly principles of 
law in the fewest possible words, One may be sure, 
in his work, to find the wheat thoroughly sifted from 
the chaff. In the present volume, which is intended 
both as a book for busy practitioners, and as a text- 
book for scholars and teachers, the author gives a 
distinct, thorough, and comprehensive treatment of 
this important branch of the law of evidence, which, by 
the way, has never been fully treated by other writers. 
To the active practitioner the work cannot fail to 
prove of exceeding value, while the student will find 
it of the greatest aid and assistance. That it will re- 
ceive a cordial welcome there can be no doubt, and 
we sincerely trust that Mr. Browne will follow this 
treatise up with similar works on other subordinate 
branches of the law of evidence. 


A PRACTICAL TREATISE ON THE LAW OF CHAT- 
TEL MORTGAGES, AS ADMINISTERED BY THE 


Courts OF THE UNITED States. Complete 
and exhaustive. By J. E. Coppey. West Pub- 
lishing Co., St. Paul, Minn., 1893. Two vols. 


Law sheep. $10.50. 


This treatise, unlike that of Mr. Browne’s (noticed 
above) is not succinct and terse, but two large volumes 
are required as a receptacle for matter which could 
easily have been condensed into one of moderate 
size. The law of Chattel Mortgages is so purely 
statutory that the work 1s of necessity made up prin- 
cipally of selections from State Statutes, with citations 
of decisions bearing upon those statutes. The 
treatise is certainly exhaustive in this respect. Of 
course the subject is one which is so entirely a 
‘*local issue” in each of the several States, that it 
is perhaps impossible to make a work upon it of gen- 
eral utility to the profession ; and the fault is to be at- 
tributed to this fact rather than to the author. As 
we said before, its principal demerit in our eyes is the 
lack of condensation. Law books are too numerous 
and too ponderous, and the hard-worked lawyer wants 
conciseness and brevity. 


A TREATISE ON WILLS. By THOMAS JARMAN, 
Esg. The fifth edition, by Leopold George 
Gordon Robbins, Esq., of Lincoln’s Inn, Bar- 
rister-at-Law. Sixth American Edition, by Mel- 
ville M. Bigelow, Ph. D. 





Little, Brown, and | 


Company, Boston, Two vols. Law 


sheep. $12.00 net. 


1893. 


For nearly fifty years this sterling work of Mr. Jar- 
man’s has easily maintained its position as the most 
complete and exhaustive authority upon the subject 
of which it treats. No other writers have undertaken 
to cover so broad a field ; and it is no disparagement 
to the other excellent works upon the subject, to say 
that none of them have never equalled Mr. Jarman’s 
treatise in exhaustiveness. The present edition is 
published under the new International Copyright Law 
of this country, and the publishers have been fortunate 
in again securing the services of Mr. Bigelow as 
American editor. The English text and notes are left 
intact, the notes of American law being kept entirely 
separate from the English work. Some change has 
been made by the English editor by the omission of 
some unimportant portions of the original text, and 
by breaking up the several chapters‘into sections and 
sub-sections. The result is a decided improvement, 
and one which will be appreciated by the profession. 
A vast amount of new matter has been introduced, 
and yet the bulk of the volumes has not been appre- 
ciably increased. The work is now brought down to 
a very recent date, and in its present form leaves 
nothing to be desired. We see no reason why for 
the next fifty years it should not continue to be, as it 
has been for the past half-century, ¢4e standard work 
upon the subject of Wills. 


THE AMERICAN STaTE Reports. Containing the 
cases of general value and authority decided in 
the Courts of Last Resort of the several States. 
Selected, Reported, and Annotated by A. C. 
FREEMAN. Vol. XXVIII. Bancroft-Whitney 
Company, San Francisco. 1893. $4.00 net. 


This volume contains decisions of the Courts of 
California, Indiana, Maryland, Michigan, Minnesota, 
Missouri, Montana, Nebraska, New York, North 
Carolina, Oregon, Pennsylvania, South Carolina, 
Texas, and Washington. Mr. Freeman's annotations 
are as full and valuable as ever. 


SUPERSTITION AND Force. Essays on THE 
WaGER OF Law, THE WAGER OF BATTLE, THE 
ORDEAL, TORTURE. By HENRY CHARLES LE, 
LL.D. Fourth edition, revised. Lea Brothers 
& Co., Philadelphia, 1892. Cloth. $2.75. 


This work of Mr. Lea’s is of absorbing interest and 
of great historical value. As the author says, ‘“ the 
history of jurisprudence 1s the history of civilization. 
The labors of the law-giver embody not only the 
manners and customs of his time, but also its inner- 
most thoughts and beliefs, laid bare for our examina- 
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tion with a frankness that admits of no concealment.” 
It is with a feeling of genuine relief that our lot is 


cast in more enlightened times, that one reads the | 


fearful tale, as herein set forth, of the origin, 
growth, and decline of the spirit of superstition which 


has played so important a part in the jurisprudence of | 


the past, and traces of which yet linger, to a certain 
extent, at the present day. 
tions have been made by Mr. Lea in this last edition, 
and in its present form the work fully and exhaustively 
covers the subjects upon which it treats. We 
heartily commend it to the profession, who will be 
more than fully repaid by a careful perusal of the 
book. 


THe CHILDREN OF THE KING. By F. MARION 
CRAWFORD. Macmillan & Co., New York, 1893. 
Cloth. $1. 

This last book of Mr. Crawford’s is certainly one 


of the very best which has come from his pen. In 
power it perhaps exceeds anything that he has done. 


The scene is laid in Italy, and the hero is a com- ! 


Many important addi- | 
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mon sailor, who falls hopelessly in love with a girl, 
Beatrice, in every way far above him, and who, be- 
sides, is betrothed to a fortune-hunter, San Miniato. 
Wonderfully well drawn is the contrast between the 
intense loyal love of the sailor, and the cold calculat- 
ing sentiment of San Miniato. The finale is a 
tragedy only possible in that land of real passion. 
We will not spoil the reader’s pleasure by any fur- 
ther details of the plot, but will only say that the 
story is one well worthy of a careful reading. 


SONGS FOR THE Hour. By D. M. Jones. 
Lippincott Co., Philadelphia, 1893. 
$2.00. 


J. B. 
Cloth. 


The greater part of the poems in this volume are of 
a national and patriotic character, several of them 
having been read before posts of the Grand Army of 
the Republic. A number are devoted to “‘ Sweet 
Erin,” while the remainder of the contents is made 
up of shorter poems upon various subjects. Mr. 
Jones writes with much vigor, and his style certainly 
possesses the charm of originality. 
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